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Foreword

It is my pleasure to welcome readers to the 2009 issue of the Journal of the Australasian Law 
Teachers Association (JALTA).

JALTA is a double-blind refereed journal that publishes scholarly works on all aspects of 
law. JALTA satisfies the requirements to be regarded as peer reviewed as contained in current 
Higher education research data Collection (HerdC) Specifications. JALTA also meets the 
description of a refereed journal as per current department of education, employment and 
workplace relations (deewr) categories. 

JALTA was established by the Australasian Law Teachers Association (ALTA) in 2008, following 
a decision by the ALTA executive to proceed with the proposal. JALTA represents an important 
initiative which supports the research endeavours of its members, in addition to ALTA’s highly 
regarded Legal Education Review (Ler) and the Centre for Legal education’s Legal Education 
Digest (Led), which is included in ALTA membership. The journal also appropriately reflects 
the prestige, maturity and development of ALTA as an organisation which now represents well 
over 1,000 members.

Following the publication of our inaugural ‘bumper’ issue in 2008, the response to this issue 
of JALTA continued to be very strong and we received many submissions for consideration to 
be published. All submissions have undergone a rigorous double-blind peer review and I am 
confident that readers will find the articles not only interesting and topical, but scholarly as well.

Finally, and most importantly, I need to extend my sincere thanks to a number of people whose 
collective efforts have made this journal possible. First, in addition to all members of the ALTA 
executive, I would like to thank my editorial Board colleagues for their counsel and support. 
Second, I must thank ALTA Interest Group Convenors and all referees who assisted us with 
the double-blind refereeing process. I would also like to offer my thanks to writwrite and 
Kaushalya Mataraaratchi for their exceptional work in proofreading, david Brennan for his 
efforts in typesetting, and to CCH Australia Ltd for their generous sponsorship and continued 
support of the journal. Lastly, I need to record a special thanks to Katherine Poludniewski who 
is ALTA’s Administrative Coordinator and ALTA Secretariat. words cannot adequately capture 
the herculean effort that Katherine has put into making this journal possible. Katherine has 
been tireless in her work on all aspects dealing with JALTA and has been supremely organised 
and efficient. I can safely say that without Katherine’s contributions this issue of JALTA would 
simply not have been produced in such a timely and professional manner. 

I commend this issue of JALTA to all readers and ALTA looks forward to continuing to contribute 
to the legal profession through this journal.

Professor dale Pinto
editor-in-Chief
JALTA



‘ALMOST IDENTICAL’ COMPANY NAMES IN NEW ZEALAND: 
‘NOT YET PASSÉ’1

Matthew Berkahn*

I. IntroductIon

Section 22 of New Zealand’s Companies Act 1993 provides that a company name may not 
be reserved by the Registrar of Companies if it is ‘almost identical’ to another name already 
registered or reserved. The last case dealing with the meaning of ‘almost identical’ was heard in 
the year 2000. That case – The Paint Factory Ltd v Registrar of Companies (‘Paint Factory’)2 
– confirmed that only names that are ‘virtually indistinguishable’ from existing names fall 
within the statutory prohibition. It also concluded, contrary to the decision in the earlier case 
of Stanley-Hunt Earthmovers Ltd v Registrar of Companies (‘Stanley-Hunt’),3 that the test is 
the same, whether the words making up the names in question are distinctive or commonplace: 
any difference in the names’ ‘key words’, including the addition of a date or a numerical or 
geographical marker, is sufficient. Names that are merely confusingly similar are not the 
concern of the Registrar. Actions to protect interests in such names must be brought under fair 
trading, not company, laws.

Despite the courts’ recent silence, the issue is not dead. The Stanley-Hunt and Paint Factory 
cases provide two inconsistent, yet equally authoritative, tests. Guidelines issued by the Registrar 
of Companies to assist applicants when reserving a company name also reveal some uncertainty 
about exactly what makes two names ‘almost identical’.

This article examines the relative merits of the two approaches in light of the apparent intent 
of s 22, and suggests some amendments to the provision to better reflect that intent.

II. company names

The name chosen for a company is important. It is the means by which the company identifies 
itself as an entity separate from those who create, finance and operate it;4 and can also be 

1 This description comes from a 1997 review of New Zealand company names cases by Peter Watts, 
‘Company Law’ [1997] New Zealand Law Review 319, 322.

* Senior Lecturer in Law, Massey University, Palmerston North, New Zealand.
2 [2000] 3 NZLR 220.
3 (1997) 8 NZCLC 261,403.
4 Doug Tennent, ‘Company Formation’ in John Farrar (ed), Company and Securities Law in New 

Zealand (2008) 21.
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a significant marketing tool.5 There are business naming consultants6 whose service is the 
generation of effective company names. Random business name generators are also available.7

All companies registered in New Zealand must have a name – a name is the first ‘essential 
requirement’ listed in New Zealand’s companies legislation.8 Reservation of a name is the 
starting point for incorporation. Section 20 of the Companies Act 1993 (NZ) provides that the 
Registrar of Companies may not register a company unless its name has first been reserved. 
A name is reserved by the completion of an application to the Registrar, who then checks the 
proposed name to confirm that it complies with the requirements of the Act. These requirements 
are set out in s 22(2):

The Registrar must not reserve a name –
(a) The use of which would contravene an enactment; or
(b) That is identical or almost identical to the name of another company …; or
(c) That is identical or almost identical to a name that the Registrar has already reserved  … 

and that is still available for registration; or
(d) That, in the opinion of the Registrar, is offensive.

Paragraphs (a)–(c) are relevant to this article.9

5 ‘[W]e contend that a well-chosen name can give a company a decided marketing edge over 
comparable competitors, and that the branding effect of a strong corporate name can be especially 
important for service companies. Why? Because in services the company name is the brand name’: 
Leonard L Berry, Edwin F Lefkowith and Terry Clark, ‘In Services, What’s in a Name?’ (1988) 
66(5) Harvard Business Review 28, 28.

6 A Hundred Monkeys <http://www.ahundredmonkeys.com> at 23 October 2009, itself a naming 
and branding company, lists more than 110 such business on its website. One, Names & Brands 
<http://www.names-n-brands.com/> at 23 October 2009, boasts that ‘the problem of finding great 
names has been solved! … Names & Brands is the ultimate service for creating business names. 
It is a website that implements several naming techniques developed by professional naming 
consultants. It combines a set of powerful name creation tools with extensive databases to generate 
the ideal name for any purpose’. Another, ABC Namebank <http://www.abcnamebank.com/> at 23 
October 2009, claims to ‘bring cutting edge strategies for merged entities, consolidation of names, 
competitive name analysis and solutions for international trademark concerns and positioning of 
global domain names. This experience of hundreds of projects over a quarter century helped us write 
books on the science of naming and also be invited to lecture at major conferences worldwide’.

7 See, eg, 2 Robots <http://www.2robots.com/2003/06/18/random-business-name-generator/> at 23 
October 2009. This site allows users to select a business type from a drop-down menu and then 
click a button labelled ‘Give me a business name!’ The generator produces names like ‘Illustrative 
Artistry’ (for a graphic design business) and ‘Cataclysmic Planet Drawings’ (for a comic book 
business).

8 Companies Act 1993 (NZ) s 10(a). In contrast, Australian companies need not have a name as such. 
An Australian company’s ‘name’ may consist of the expression ‘Australian Company Number 
(or ‘ACN’) followed by the company’s ACN, along with the words ‘Limited’, ‘Proprietary’ or 
‘No Liability’, depending on the company’s type: Corporations Act 2001 (Cth) s 148. The ACN 
is a unique nine-digit number allocated by the Australian Securities and Investments Commission 
(‘ASIC’) to each company upon registration: Corporations Act 2001 (Cth) s 9.

9 Companies Act 1993 (NZ) s 22(2)(d), compared to the rest of s 22(2), is very straightforward – there 
does not appear to have ever been a New Zealand case dealing with an offensive company name. 
Only one case discusses the kinds of names that might be ‘offensive’ in terms of what is now s 22(2)
(d), and it dates back to 1964. South Pacific Airlines of New Zealand Ltd v Registrar of Companies 
[1964] NZLR 1 actually dealt with the issue of whether a company could register with a very 
similar name to another company, but the court also noted that the Registrar might consider the 
following to be offensive: names that are obscene; that might give offence to a friendly state; or that 
might offend a particular section of the community or a particular religious group.

2
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A. Names Whose Use ‘Would Contravene an Enactment’ 

The courts have consistently held that this provision applies only to statutes that prohibit or 
restrict the use of particular words or phrases.10 The Registrar is not required to consider whether 
a name will contravene more general enactments such as the Fair Trading Act 1986 (NZ), s 9 
of which prohibits conduct in trade that is ‘misleading or deceptive or is likely to mislead or 
deceive’.

This was held in the first case dealing with the then recently enacted s 22, Flight Centre (NZ) 
Ltd v Registrar of Companies (‘Flight Centre’).11 An existing company – Flight Centre (NZ) Ltd 
– unsuccessfully challenged the Registrar’s decision to reserve the name ‘Rotorua Flight Centre 
Ltd’. It argued that the name breached s 22(2)(a), in that it contravened both s 9 of the Fair 
Trading Act, and also s 13(f) of that Act, which prohibits false representations of ‘sponsorship, 
approval, endorsement or affiliation’.12 Blanchard J concluded that it was simply ‘not suitable or 
sensible to require the Registrar … to conduct a wide-ranging inquiry of this kind’. The policy 
of the Act is, Blanchard J held, for the name-approval process to be speedy. If the Registrar was 
required to consider whether a name might contravene any and every enactment, that process 
would be undesirably slowed down.

In New Zealand Conference of Seventh-Day Adventists v Registrar of Companies,13 the 
plaintiff church was attempting to force a company formed by some church members – Seventh-
Day Adventist Resource Centre Ltd – to change its name on the grounds that the name should 
never have been reserved in the first place.14 The church claimed that the name contravened 
an enactment under s 22(2)(a), as it would mislead or deceive people into believing that the 
company was connected with the church in contravention of s 9 of the Fair Trading Act. The 
court refused to order the company to change its name, holding that it was impossible to

state in advance that the use of a particular name would necessarily, and in all circumstances, 
contravene the Fair Trading Act. The Registrar’s function when making a decision under s [22]
(2) is confined to matters which arise out of the name itself, it does not extend to an inquiry as to 
how the company concerned proposes to carry on its business … There is nothing in s [22](2) to 
suggest that the role of the Registrar is anything other than to consider the very name itself and 
to decide whether by virtue of its inherent characteristics its use would necessarily contravene 
an enactment.15

10 For example, the Flags, Emblems, and Names Protection Act 1981 (NZ) prevents certain words 
from being used without express authorisation, including ‘Royal’, ‘Government’ and other words 
suggesting royal or government patronage; ‘United Nations’ and the names of its specialised 
agencies; ‘Anzac’ and ‘Returned Services’; and names suggesting a connection with any Crown 
Research Institute, such as ‘Wheat Research Institute’, ‘Institute of Nuclear Sciences’ and ‘New 
Zealand Communicable Diseases Centre’. The Reserve Bank of New Zealand Act 1989 (NZ) 
provides that companies (other than authorised banks) cannot be registered under any name 
including the words ‘Bank’, ‘Banking’, or ‘Banker’. The Co-operative Companies Act 1996 (NZ) 
restricts the use of the word ‘Co-operative’ to companies entitled to be registered as co-operative 
companies under the relevant legislation.

11 (1994) 7 NZCLC 260,612, 260,615.
12 In separate proceedings brought under the Fair Trading Act 1986 (NZ), Flight Centre (NZ) Ltd 

succeeded in obtaining a permanent injunction against Rotorua Flight Centre Ltd, restraining the 
display of the words ‘Flight Centre’ at its business premises and in its promotional material, or 
otherwise engaging in conduct representing that it had any affiliation with Flight Centre (NZ) Ltd. 
The injunction did not require Rotorua Flight Centre Ltd to change its name: Flight Centre (NZ) Ltd 
v Rotorua Flight Centre Ltd (Unreported, HC Rotorua, Smellie J, 13 January 1997).

13 [1997] 1 NZLR 751.
14 Companies Act 1993 (NZ) s 24(1). This provision allows the Registrar, if he or she believes on 

reasonable grounds that the name under which a company is registered should not have been 
reserved because it contravenes s 22(2), to require the company to change its name. The Registrar 
may serve written notice on the company and, within 20 working days of being notified, the 
company must change its name. If it does not do so, the Registrar may select an appropriate name 
and enter that name on the register in place of the offending name: Companies Act 1993 (NZ) s 
24(2).

15 New Zealand Conference of Seventh-Day Adventists v Registrar of Companies [1997] 1 NZLR 751, 
759.
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The court said that a decision on the contravention or otherwise of an enactment like the Fair 
Trading Act must instead be made in proceedings brought under that Act, rather than under the 
Companies Act 1993 (NZ). It is therefore the responsibility of applicants – not the Registrar – to 
satisfy themselves that the name applied for does not infringe any rights under any such statutes.

B. ‘Identical or Almost Identical’ Names
The New Zealand courts have also – with one exception – been consistent in their approach to 
this provision. Parliament’s intention when s 22 was passed into law, evident from ‘the history 
of the passage of the legislation against the background of the former law and reports of the Law 
Commission which preceded it’,16 has generally led the courts to consider that the troublesome 
‘almost identical’ category is one of very limited magnitude.

In the Flight Centre case,17 Blanchard J cited the Registrar’s interpretation of ‘almost 
identical’ with approval:

There is much to be said for the view of the Registrar that names which are ‘almost identical’ 
are those in which the key words and the order in which they appear make them virtually 
indistinguishable from one another.

He noted that names with different geographical locations – ‘Rotorua’ and ‘NZ’ in this case – 
attached to the same descriptive words, ‘Flight Centre’, cannot be said to be almost identical. It 
is clear, however, from the reference to ‘key words’ that his Honour did not intend his test to be 
confined to geographical markers or to descriptive words only.

Blanchard J’s approach was confirmed by Salmon J in Dr Rust Ltd v Registrar of Companies,18 
where it was held that s 22 does not require the Registrar to consider the question of whether 
members of the public are likely to be confused by the similarity of a proposed name to one 
already reserved or registered. That would necessitate the Registrar examining evidence on that 
issue, which is beyond the apparent intention of the section. The courts’ consideration is instead 
directed entirely at the words of the names themselves. The court duly held that the two names 
in question – ‘The Rust Doctor Ltd’ and ‘Dr Rust Ltd’– were not ‘almost identical’. Although 
the key words ‘Rust’ and ‘Doctor’ (or ‘Dr’) were the same, their order was different, and this 
appears to have been enough to satisfy the requirements of s 22(2) in Salmon J’s eyes.

The use of a year marker as the only distinguishing feature was considered in Stanley-Hunt 
Earthmovers Ltd v Registrar of Companies,19 the only case to cast doubt on the otherwise 
accepted test promulgated by Blanchard J in Flight Centre.

The court considered whether the proposed name ‘Stanley-Hunt Earthmovers (1996) Ltd’ 
was almost identical to the name of an existing company, ‘Stanley-Hunt Earthmovers Ltd’. 
Under the Flight Centre test, a date marker would be treated in the same way as a geographical 
marker; as a key word which, as it appears in one name and not in the other, would be sufficient 
to distinguish the two names. Tompkins J, however, while purporting to accept the approach 
taken in Flight Centre, added that he considered ‘that in some particular cases some other 
considerations may be pertinent’.20

His Honour held that the two names in question were almost identical, and ordered the 
second company to change its name on the grounds that it should never have been allowed to be 
reserved. He distinguished this case from the Flight Centre case by noting that two of the key 
words used in both names – ‘Stanley-Hunt’ – were distinctive, rather than simply descriptive 
of the business in which the two companies were involved. While the words ‘Flight Centre’, 
for example, described a type of business and nothing more, the words ‘Stanley-Hunt’ were a 
particularly distinctive pair of words, and so the mere addition of a year to one of the names 
was not enough to stop them being almost identical under s 22(2)(b). While accepting that 

16 Flight Centre (NZ) Ltd v Registrar of Companies (1994) 7 NZCLC 260,612, 260,615.
17 Ibid 260,614.
18 (1997) 8 NZCLC 261,501.
19 (1997) 8 NZCLC 261,403.
20 Ibid 261,405.
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considerations such as the nature of the business carried on, and the place where a company 
operates, are irrelevant, he held that the Registrar should have regard to the extent to which 
any distinguishing feature is likely to result in members of the public distinguishing between 
the two separate companies. In the judge’s opinion, the public was likely to regard the two 
companies as closely related or connected.

The most recent s 22 case, The Paint Factory Ltd v Registrar of Companies,21 represents a 
return to the mainstream. The two names under consideration were ‘The Paint Factory Ltd’ and 
‘The Paint Factory (PN)22 Ltd’. Williams J disagreed with the test applied by Tompkins J in 
Stanley-Hunt, and held the distinctiveness of the words used in company names to be irrelevant 
to the issue of whether or not they are almost identical:

The statutory task is for the Registrar and for this court on appeal to consider the whole name of 
each of the two companies in context and form an objective view as to whether they are ‘almost 
identical’. The test does not vary according to whether the two names under consideration 
contain commonplace words or words that are striking because they are arcane, dramatic, made 
up or outlandish. Finally, this Court departs from Stanley-Hunt in formulating a test that names 
can be ‘almost identical’ if they describe the activities of the two companies since there is no 
general statutory proscription … [A company may select] any name it chooses, whatever its 
field of business and however large or small the company or however grandiose or bland the 
name.23

Williams J also held that names that are different due to geographical, numerical or date markers 
ought not to be regarded as almost identical ‘unless there were other factors about the names 
which led to that conclusion’. Objectively, names containing such differences look and sound 
different to each other. His decision was that the geographical marker ‘PN’ was enough to 
distinguish the two names for the purposes of s 22(2)(b).

To summarise, the generally accepted test under s 22(2) really only proscribes names that 
are, to all intents and purposes, the same. The fact that names may be ‘similar’ – even similar 
enough that people are likely to be confused by them – is not an issue that concerns the Registrar 
when reserving a name under the Companies Act 1993 (NZ). The Registrar’s role under that Act 
is confined to checking for identical names – he or she has no discretion to refuse to reserve a 
name that is even slightly dissimilar to an existing company’s name.

This is clearly the intent of the provision, a point highlighted by Blanchard J in Flight 
Centre. His Honour asked himself24 ‘what Parliament intended when the new s [22] was 
passed into law?’, and decided that it was ‘proper to look at the history of the passage of the 
legislation against the background of the former law and the reports of the Law Commission 
which preceded it’ before coming to a decision. He noted the New Zealand Law Commission 
publications that ultimately led to the enactment of the Companies Act 1993 (NZ),25 including 
the recommendation that

limited discretion [be] consciously adopted as a means to ensure that registration of companies is 
not delayed by administrative considerations of name desirability, and that effort and resources 
are not unnecessarily devoted to the topic by the Registrar.26

He also referred to the following statement by the Minister responsible for the Companies Bill 
when moving the second reading of that Bill:

21 [2000] 3 NZLR 220.
22 Short for ‘Palmerston North’, the city in which the company planned to operate its business.
23 The Paint Factory Ltd v Registrar of Companies [2000] 3 NZLR 220, 224–5.
24 Flight Centre (NZ) Ltd v Registrar of Companies (1994) 7 NZCLC 260,612, 260,615–261,616. The 

focus of Blanchard J’s discussion was the Companies Act 1993 (NZ) s 22(2)(a), but his comments 
are also helpful in ascertaining the policy behind the rest of s 22.

25 Law Commission, Company Law, Preliminary Paper No 5 (1987); Law Commission, Company Law 
Reform and Restatement, Report No 9 (1989).

26 Law Commission, Company Law Reform and Restatement, above n 25 [358].
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Company names that cause confusion will cease to be a matter for the Registrar of Companies 
but will be a matter for the respective companies to litigate. The Registrar will be concerned 
only with identical or offensive names.27

These sources support the approach taken in the majority of cases. Tompkins J’s alternative 
approach, involving an assessment of the ‘distinctiveness’ of the words used in the names, and 
of the likelihood that members of the public will not be able to distinguish between the two 
companies involved, is not consistent with the apparent policy of the Act to simplify and speed 
up the name reservation process.

There are arguments for the opposing view. Tennent notes that
Williams J’s criticism of the position taken by Tompkins J is founded upon valid points. 
However, it also needs to be remembered that the reason that the Registrar scrutinises a name 
prior to reservation is to ensure that the name will not impose any further problems with regards 
to confusion, breaches to legislation and the like … It could be argued therefore that the more 
robust approach that is taken by Tompkins J is one which minimises the possibilities of future 
conflict and possible litigation … The focus of Tompkins J’s approach, it is submitted, is sound 
and should not be hastily brushed aside.28

Watson,29 while noting that the Stanley-Hunt case
creates a difficulty in that it moves the role of the Registrar away from a solely administrative 
function back to one where the Registrar must exercise his or her discretion,

describes the decision as a ‘victory for common sense’. The approach taken in the other cases, 
she believes, unfairly puts the onus and expense of protecting the rights to a name on ‘those who 
are in no way wrongdoers’.

These are valid arguments, but they do not pay adequate attention to the practicalities of 
the Registrar’s role. The New Zealand Companies Office receives something like 100 000 
applications for the reservation of company names per year30 – almost 50 applications per 
working hour. These figures make it impractical for the Registrar to make judgments on such 
fine issues as whether the words in a particular name are distinctive enough to allow members 
of the public to distinguish that name from another, or whether the public is likely to regard two 
companies with similar names as closely related or connected.

C. The Registrar’s policy
A further complicating factor is the Registrar’s own policy on which names are considered 
‘almost identical’.31 This policy is almost – but not quite – consistent with the test generally 
applied by the courts. It should be noted that the Registrar’s policy has no legal force, a point 
noted by Williams J in the Paint Factory case,32 and previously in Asia Pacific Trading Corp. 
Ltd v Registrar of Companies.33

The Registrar’s practice is to disregard the following words and phrases when determining 
whether names are ‘almost identical’:

27 New Zealand, Parliamentary Debates, House of Representatives, 23 February 1993, 13353 
(Douglas Graham, Minister of Justice).

28 Doug Tennent, above n 4, 26.
29 Susan Watson, ‘Cerberus or St. Peter?: The Registrar’s Role in Relation to Company Names in New 

Zealand’ (1998) 1 New Zealand Intellectual Property Journal 311, 312, 314.
30 See New Zealand Companies Office <http://www.companies.govt.nz/cms/site-tools/about-us/

statistics> at 23 October 2009.
31 The policy may be viewed on the New Zealand Companies Office, Fact Sheet: Company Names 

<http://www.companies.govt.nz/cad-docs/F/FS_Company_Names.html> at 23 October 2009.
32 The Paint Factory Ltd v Registrar of Companies [2000] 3 NZLR 220, 222. Williams J noted that 

although not bound by such views, ‘of course, the Court will always give weight to views expressed 
by an official of such experience’.

33 (1989) 4 NZCLC 65,173, 65,179.
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• The definite article (‘the’) when it is the first word in a name;
• The following words appearing at the end of a name:

○ ‘Company’, ‘and Company’ or ‘Company Limited’;
○ ‘Limited’, ‘Tapui (Limited)’34 or ‘Unlimited’;

• The following abbreviations whenever they appear in a name:
○ ‘&’ for ‘and’;
○ ‘No’ for ‘Number’;
○ ‘Co’ or ‘Coy’ for ‘Company’;
○ ‘N.Z.’ or ‘NZ’ for ‘New Zealand’; and
○ ‘Bros’ for ‘Brothers’;

• Punctuation marks, plurals, accents, spaces between letters, case and typeface.
The policy defines an ‘almost identical’ name as a name in which the key words and the order 
in which they appear make that name virtually indistinguishable from another name. This was 
the statement adopted in Flight Centre by Blanchard J as the basis for his approach to almost 
identical names.

The difficulty with this policy lies in the disregarding of the emphasised words above: 
‘Company’, ‘and Company’, ‘Company Limited’ and ‘Unlimited’. All of the other words and 
phrases on the list can logically be disregarded either because (a) they are required for all 
companies in any case; (b) they are merely alternative renderings of the same words, rather than 
different words as such; or (c) they are so inconsequential as to be meaningless. The emphasised 
words fall into none of these categories: though ‘Company’ may be a common component of 
many names, it is not a requirement. Neither is ‘Unlimited’ – New Zealand companies whose 
shareholders have unlimited liability are not required to include ‘Limited’ in their names, but 
neither are they required to have ‘Unlimited’ (or anything else) in its place.35 The most that 
could be said about these words is that they are ‘commonplace’ and The Paint Factory makes it 
clear that commonness is not enough to render words irrelevant under s 22(2).

The specifying of certain abbreviations that may be disregarded, presumably to the exclusion 
of others, is also potentially problematic. If the policy is applied strictly, then, for example, 
‘Charles Smith and Company Ltd’ would be considered ‘almost identical’ to ‘Charles Smith & 
Co. Ltd’, but not to ‘Chas. Smith and Company Ltd’. A statement that abbreviations in general 
are to be disregarded would be preferable.

III. conclusIon

Although there have been, it seems, no further cases on the issue of ‘almost identical’ company 
names since the Paint Factory case36 and, perhaps understandably, also little academic 
comment on the subject,37 the issue is not dead. The cases provide two inconsistent, yet equally 
authoritative, tests (both decisions having come from the High Court, with the issue never 
having been considered at any higher level). As noted above, the Registrar’s guidelines add to 
the uncertainty about exactly what makes two names ‘almost identical’.

It is admittedly difficult to assess the reasons for the lack of cases post-2000. It may be that 
the uncertainty as to the meaning of ‘almost identical’ has made parties reluctant to challenge 
the Registrar’s decisions on this issue. Alternatively (or perhaps additionally), it may be that 

34 ‘Tapui’ is the Maori equivalent of the English word ‘Limited’. Companies whose shareholders have 
limited liability may use ‘Tapui (Limited)’ as an alternative to ‘Limited’ at the end of their names 
under the Companies Act 1993 (NZ) s 21.

35 See Companies Act 1993 (NZ) s 21.
36 A search of Brookers’ online case law databases (Brookers Online <http://www.brookersonline.

co.nz> at 23 October 2009) produced no cases on this point since The Paint Factory in 2000.
37 Only the following include any comment on the issue of ‘almost identical’ company names: Watts, 

above n 1, 237, 242–3, 319, 322–4; and Watson, above n 29, 311. The two articles by Watts are 
reviews of significant company law cases (not confined to those dealing with company names) from 
the year preceding each article’s publication, and contain only limited commentary by the author. 
The observations noted by Doug Tennent, above n 4, 26, are a rare example of comment on the issue 
by a textbook author.
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disaffected parties have accepted that the Registrar will only disallow names that are very close, 
and are instead pursuing other legal options to protect their interests in their names.38 In either 
case, an amendment to s 22 would be useful – whether that amendment serves to clarify the 
meaning of the section or simply to bring it into line with its accepted interpretation.

The best solution to the current uncertainty may be to remove the phrase ‘almost identical’ 
from s 22 altogether – after all, the ‘almost’ in ‘almost identical’ has been practically disregarded 
in most cases, and this seems to have been the intent of the legislation all along – and perhaps to 
add more guidance on what will be considered ‘identical’. The only such guidance that presently 
exists appears in the Registrar’s policy – a policy that is both non-binding and flawed for the 
reasons noted above. The equivalent Australian provision may provide a model, in substance, 
if not in form. The Australian law on company names is found in Part 2B.6 of the Corporations 
Act 2001 (Cth), along with reg 2B.6.01 of the Corporations Regulations 2001 (Cth). Section 
147(1) of the Australian Act states that the only names that are not available to companies 
are those that are ‘identical (under the rules set out in the regulations)’ or ‘unacceptable for 
registration under the regulations’. The relevant regulation (reg 2B.6.01) refers us to schedule 
6 of the Corporations Regulations 2001 (Cth). This provides that, in assessing whether names 
are ‘identical’, certain matters are to be disregarded – the definite or indefinite article; required 
words like ‘Proprietary’, ‘Limited’ and so on; plurals, typeface and abbreviations. Names that are 
unacceptable for registration include offensive names and those that suggest a connection with 
the government, the royal family or Sir Donald Bradman39 when there is no such connection.

This regime, while cumbersome in its arrangement, provides the certainty and internal 
consistency that the New Zealand law currently does not. Its elements all have statutory force, 
and are consistent with each other, whereas the New Zealand position is an uncertain mix of 
statute, inconsistent case law and non-binding policy statements by government departments.

38 If this is the case, an interesting question (outside the scope of this article) is whether a dispute 
resolution service, along the lines of that developed for the protection of rights to internet domain 
names, would be a more cost-effective alternative? See Domain Name Commission, Dispute 
Resolution Service <http://drs.dnc.org.nz/drs/> at 23 October 2009.

39 The name of legendary Australian cricketer Sir Donald Bradman was added to what is now schedule 
6 of the Corporations Regulations 2001 (Cth) with effect from October 2000, by the Corporations 
Amendment Regulations 2000 (No. 8) (Cth). The amendment was instigated by then Australian 
prime minister John Howard – ‘Australia’s number one cricket fan’, in the words of ABC Radio’s 
The World Today – after Bradman launched legal action against various companies that had 
attempted to register under names suggesting a connection with him. The law change appears to 
have been motivated more by Howard’s ‘passion for cricket and his adulation for the Don’ than 
by any real need for specific legislative intervention: see ABC Radio, ‘Howard Moves to Protect 
the Don’s Name’, The World Today, 13 October 2000 <http://www.abc.net.au/worldtoday/stories/
s199191.htm> at 23 October 2009.
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‘almost IdentIcal’ company names In new Zealand: ‘not yet passé’
appendIx: suggested amendments to the CoMpanies aCt 1993 (nZ) s 22

(Suggested additions are indicated by bold type, deletions by bold type struck through).
(2) The Registrar must not reserve a name – 

(a) The use of which would contravene an enactment that prohibits or restricts the use 
of particular words or phrases; or

(b) That is identical or almost identical to the name of another company or another 
company under the Companies Act 1955;40 or

(c) That is identical or almost identical to a name that the Registrar has already reserved 
under this Act or the Companies Act 1955 and that is still available for registration; 
or

(d) That, in the opinion of the Registrar, is offensive.
…

(4) The following matters shall be disregarded when determining whether names are 
identical for the purposes of subsection (2) of this section:
(a) The use of the definite or indefinite article as the first word in one or both of the 

names;
(b) The use of ‘Limited’ or ‘Tapui (Limited)’ in one or both of the names;
(c) Whether a word is in the plural or singular number in one or both names;
(d) The type, size and case of letters or other characters, accents, spaces between 

letters or characters, and punctuation marks, used in one or both names; and
(e) The fact that one name contains a word or expression and the other name contains 

an abbreviated form of that word or expression.

40 With effect from 1 July 1997, companies in New Zealand must be registered under the Companies 
Act 1993 (NZ): Companies Reregistration Act 1993 (NZ) s 3. Continued reference to the previous 
Act – the Companies Act 1955 (NZ) – is therefore unnecessary.
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LegaL RequiRements foR CsR RepoRting in the 
united Kingdom, denmaRK and austRaLia

Anne Durie*

I. IntroductIon

the conventional corporate reporting model requires the disclosure of financial measurements 
which generally provide only one part of the overall picture of a company’s performance. 
however, using Corporate social Responsibility (CsR) reports and narrative reports to provide 
context for financial disclosures give investors and stakeholders a window on the company’s 
future sustainability.1 the investment and financial sectors are increasingly requiring alternative 
forms of reporting to ascertain the longer-term corporate approach and the future directions of a 
company to facilitate assist in the determination and analysis of factors for facilitating corporate 
financing decisions.2 

this article considers the current legal reporting requirements for CsR (excluding corporate 
governance) in the united Kingdom (uK), denmark and australia. the uK and denmark 
were chosen for comparison with australia as these countries have begun to legislate in the 
area of CsR reporting so may be considered leaders in the field. Consideration is given to the 
supplementary Labor members’ views in the parliamentary Joint Committee on Corporations 
and financial services (pJC) inquiry, Corporate Responsibility: Managing Risk and Creating 
Value. these views provide suggestions as to what may be the future trend for CsR reporting 
requirements in australia. the global Reporting initiative (gRi) is also discussed as a potential 
model framework. 

the modern corporation needs a solid grasp of the concepts of sustainability, CsR and ‘triple 
bottom line reporting’. the most frequently quoted definition of sustainable development is the 
following: ‘[s]ustainable development seeks to meet the needs and aspirations of the present 
without compromising the ability to meet those of the future’.3 the impact of the corporation 
upon society affects both the present and the future, and as such is related to the concept of 
sustainability. CsR may be considered a subset of sustainable development, and so it operates 
within definitive boundaries. CsR is a concept driven by stakeholders as it extends beyond 
the borders of the company with its ethical base being an understanding of the organisation’s 
responsibility for its business activities.4 

triple bottom line or sustainability reporting goes beyond financial results by providing 
information on economic, social and environmental performance. supply chains, corporate 
governance, risk management, employees, the environment and the community, as well as 
climate change mitigation, feature in the overall success of a company. the reporting of social 
and environmental outcomes alongside the financial aspects of a corporation’s performance 
would give a more holistic view of the state of its affairs, as well as highlighting the potential 
risks associated with its operations. 

* LLB LLm(hons) Lecturer, university of Western sydney
1 david Bent, The OFR is Dead. Long Live the OFR (2006) association of Chartered Certified 

accountants 4 <http://www.accaglobal.com/pubs/general/activities/library/governance/ofr_views/
tech-ofr-db0306.pdf > at 15 december 2009.

2  anne durie and Laura horn, ‘sustainability Reporting: the Role of financial institutions’ (2009) 
37 Australian Business Law Review 342.

3 World Commission on environment and development, Our Common Future a/42/427 Ch 2.
4 francois maon, adam Lindgreen and Valerie swaen, ‘designing and implementing Corporate 

social Responsibility: an integrative framework grounded in theory and practice’ (2009) 87 
supplement no 1 Journal of Business Ethics 71. 

11



Journal of the australasIan law teachers assocIatIon 
institutional investors are already a major audience for CsR reports.5 public praise or pressure 

by analysts and other financial observers will have a bearing on the corporation’s access to 
capital. thus any corporate enterprise that wishes to be taken seriously in the investment or 
financial market should begin to report on CsR activity. 

there is no precise definition of CsR, but it encompasses the responsibility not to cause 
environmental harm — a seemingly legitimate goal when corporations are in the business of 
making a profit. CsR is also about the materiality of relationships and the impact of business 
operations and can range from the protection of human rights to safety in the workplace. 
materiality is ascertained by considering the impact, interdependence and immediacy of the 
relationship between a corporation and its employees, business partners, customers and with 
members of the local community. the more dispersed the business, the greater the number of 
impacts that will need to be accounted for. any requirement to carry out and report on these 
social aspects of corporate operations is arguably more of a contentious issue.  

also, reporting alone is of questionable value unless the corporation actually acts 
responsibly. a consistent statistical relationship was not found between pollution performance 
disclosure and actual pollution performance in environmental accounting research.6 further 
data suggests that the relationship between the reporting of social and environmental matters 
and actual performance is ambiguous.7 so a high level of disclosure does not necessarily equate 
with the performance of CsR. studies have not shown a direct link between corporate social 
performance and financial performance.8 in spite of this, the trend towards mandatory corporate 
reporting of CsR factors is firmly on the global corporate agenda. an appropriate model of 
CsR reporting needs to be determined to ensure that what reporting occurs within a global 
framework facilitates effective measurement, assurance and comparability. 

so far, a global mandatory reporting model has not been devised even though a number of 
countries have implemented a form of CsR reporting. Countries such as the uK and denmark 
require reporting from specified companies; however, in the uK the requirements are less 
onerous than those originally proposed by the government. the direction for CsR reporting 
in australia will arguably be set by the party now in power, so it is useful to examine that 
party’s stance on the issue. in the supplementary Report by Labor members in response to 
the parliamentary Joint Committee on Corporations and financial services inquiry, Corporate 
Responsibility: Managing Risk and Creating Value (pJC supplementary Report),9 the general 
opinion called for an improvement in business sustainability reporting in all sectors and, in 
particular, that there should be a mandatory requirement to report non-financial risks, including 

5 durie and horn, above n 2. 
6 Janet mobus, ‘mandatory environmental disclosures in a Legitimacy theory Context’ (2005) 18 

Accounting, Auditing and Accountability Journal 492, 494.
7 i Kristoffersen, p gerrans and m Clark-murphy, ‘Corporate social performance and financial 

performance’ (2008) 14 Accounting, Accountability and Performance 45, 50. 
8 ibid 53.
9 parliamentary Joint Committee on Corporations and financial services, parliament of australia, 

Corporate Responsibility: Managing Risk and Creating Value — Supplementary Report by Labor 
Members (2006) <http://www.aph.gov.au/senate/Committee/corporations_ctte/completed_
inquiries/2004-07/corporate_responsibility/report/d01.htm> at 16 december 2009.
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to report the corporate strategy for managing those risks.10 the pJC supplementary Report also 
suggested that a target for implementing the requirement for mandatory sustainability reports 
should be set.11  

a number of international models are currently being utilised for the voluntary reporting of 
CsR factors by various australian companies across industry sectors; however, a standardised 
model for reporting is yet to be determined. a strongly favoured model, the global Reporting 
initiative (gRi)12 is, in its present form, a voluntary process. Currently, the addition of a number 
of other voluntary measures is required to give a complete picture of the company’s overall 
sustainability performance, which universally results in less comparability. 

this article argues that a viable CsR reporting framework needs to capture a broad view of the 
longer-term value potential of the corporation and facilitate corporate managers’ focus on long-
term goals and value, as well as providing a sound base for sustainability initiatives. to this end, 
the most useful reporting model would include forward-looking statements, strategic reporting 
on business prospects such as trends and factors affecting future performance, business drivers 
and risks, and also include an external verification component.13 this article suggests that the 
most appropriate mandatory non-financial reporting model would be based on the gRi. the 
gRi model requires a broad-based account by the corporation of its sustainability performance14 
and comprehensively covers the major facets of sustainability reporting. in combination with 
sector-specific performance indicators (pi), reporting on these matters would allow an effective 
comparison across corporations. the most appropriate mechanism for mandating the reporting 
of performance would likely be on an ‘if not, why not’ basis within the Corporations Act 2001 
(Cth) (Corporations Act). in a recent keynote address outlining the australian government’s 
response to the global economic crisis, senator nick sherry highlighted the australian 
government’s commitment to work with the gRi government advisory group to assist with 
the development of the gRi and encourage its uptake by australian companies.15 

10 improve business sustainability reporting, which includes:
• the need for non-financial reporting;
• forward looking information; and
• a mandatory minimum of reporting on non-financial risk.
Recommendation 10: the Labor committee members recommend an amendment to the 
Corporations Act 2001 (Cth) to require all public and private companies, operating in australia 
and above a specified size threshold, to publicly disclose their top five sustainability risks and 
their strategies to manage such risks. this provision should be subject to an ‘if not, why not’ 
flexibility mechanism modelled on that contained in the asX Corporate governance Council’s 
principles of good Corporate governance. ibid 191. 

11 sustainability reporting targets
Recommendation 11: the Labor committee members recommend that the australian 
government make a clear policy statement setting out stepped targets with clear timelines for the 
uptake of detailed sustainability reporting in australia. ibid 193.

12 see global Reporting initiative sustainability Reporting guidelines < http://www.globalreporting.
org/nR/rdonlyres/ed9e9B36-aB54-4de1-Bff2-5f735235Ca44/0/g3_guidelinesenu.pdf > at 
15 december 2009.

13 Kpmg/unep, Carrots and Sticks for Starters (2006) 5
 <http://www.kpmg.com.au/portals/0/Carrots_and_sticksfinal.pdf>at 15 december 2009 (Kpmg/

unep report).
14 global Reporting initiative, Reporting Framework Overview <http://www.globalreporting.org/

Reportingframework/Reportingframeworkoverview/> at 15 december 2009.
15 senator nick sherry, ‘Corporate Responsibility — alive and Well’ (speech delivered to the 

property Council of australia, hobart, 20 april 2009) <http://minscl.treasurer.gov.au/displaydocs.
aspx?doc=speeches/2009/010.htm&pageid=005&min=njs&Year=&doctype> at 16 december 
2009.
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II. unIted KIngdom

the Companies Act 2006 (uK)16 (Companies Act) introduced a mandatory requirement for 
a business review in the directors’ report, which is in line with the provisions of the 2003 
european union (eu) Accounts Modernisation Directive17 and applies to all companies 
other than those subject to the small companies’ regime.18 the business review recognises 
the necessity for companies to provide information for investors and other stakeholders, and 
a narrative explanation that expands on and complements increasingly complicated financial 
accounts.19 although a number of major reforms were contained in the new legislation, two 
key reforms, for present purposes, were: in relation to directors’ duties; and the requirement for 
directors’ reports, to include business reviews.

the new statutory duties replaced the general duties imposed by common law and equity; 
although the statute is not a complete statement of directors’ duties in all circumstances. for 
instance, existing case law relating to the duties under common law and in equity may be 
used to interpret and determine the application of the statutory duties.20 the statute included 
the duty to promote the company’s success for the benefit of the company’s shareholders as a 
whole, which replaces the duty to act in the best interests of the company.21 Linked to this is 
the requirement that companies (other than small companies),22 must include a business review 
in their annual directors’ report, which will inform shareholders so that they are able to assess 
how the directors have performed their duty under s 172 of the Companies Act.23 the business 
review must contain a fair review of the company’s business during the financial year, and a 
description of the principal risks and uncertainties facing the company.24

the business review must be a balanced and comprehensive analysis of the development 
and performance of the company’s business during the financial year, and its position at the end 
of that year, which is to be consistent with the size and complexity of the business.25 although 
this reporting requirement is less stringent than the previous statutory operating and financial 
Review (ofR),26 it heralds a change in the corporate culture, particularly in terms of the contents 
of annual reports and what, as well as the amount of, management commentary that must be 
made public.27

16 Received royal assent on 8 november 2006.
17 EU Accounts Modernisation Directive (2003/51/EC) of the european parliament of 18 June 2003.
18 Companies Act, s 417. a company which satisfies two or more of the following conditions in
a financial year qualifies as a small company:

• turnover — not more than £5.6 million.
• Balance sheet total — not more than £2.8 million.
• number of employees (average in the year) — not more than 50.

19 Bent, above n 1. 
20 Companies Act, s 170(4).
21 Companies Act, s 172.
22 Companies Act, s 417(1). 
23 Companies Act, s 417(2).
24 Companies Act, s 417(3).
25 Companies Act, s 417(4).
26 see below. 
27 Brian Rutherford, The Future of Narrative Reporting, association of Chartered Certified 

accountants, 1,
 < http://www.accaglobal.com/pubs/general/activities/library/governance/ofr_views/tech-ofr-

br0306.pdf > at 15 december 2009:
disclosing new types of information — strategic, forward-looking, narrative, risk-based — requires 
a change of culture, especially around the corporate annual report, traditionally prepared within a 
well-defined, quantitative reporting framework, with discretionary narratives added on ad hoc. the 
relaxation in the rules means that companies can take things a little bit slower, and, perhaps, feel 
under slightly less pressure, but it would be foolish to walk away from the opportunity for a major 
improvement in investor communications.
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the initial business review required under the act had the current financial year as its focus, 
with the element of foresight required being that of reporting risks and uncertainties. however, 
from 1 october 2007, further elements had to be included in the business reviews contained 
in the annual reports of listed companies. this enhanced business review means that annual 
reports have taken on an even greater communication role for investors and companies as one of 
the most important parts of the commentary on future developments.28 the enhanced business 
review must contain information that is necessary for an understanding of the development, 
performance or position of the company’s business. this information includes forward-
looking statements such as the main trends and factors likely to affect the future development, 
performance and position of the company’s business.29 information must also be given in 
relation to environmental matters (including the impact of the company’s business on the 
environment), the company’s employees, and social and community issues. Corporate policies 
and their effectiveness in relation to the above matters must also be included.30 also, unless 
contrary to the public interest, or seriously prejudicial to the person,31 the business review also 
should contain information about persons with whom the company has contractual or other 
arrangements which are essential to the business of the company.32 if information about any of 
these areas is omitted, the review must indicate which kinds of information have been excluded.33 

if a company qualifies as medium-sized in a particular financial year,34 the following 
information is to be provided, with the exception of non-financial information. the review 
must contain — to the extent that it is necessary to understand the development, performance 
or position of the company — an analysis using key performance indicators35 and, where 
appropriate, analysis using other key performance indicators, including information relating 
to environmental matters and employee matters.36 the review must include references to, 
along with explanations of, amounts included in the company’s annual accounts where this is 
considered appropriate.37 the section contains directions for directors of group companies38 
and also exempts directors from being required to disclose any information about impending 
developments or matters in the course of negotiation that would, in the opinion of the directors, 
be seriously prejudicial to the company’s interests.39 there are no statutory reporting standards 
for the business review, and the review by auditors is required only to ensure the consistency of 
the review with the accounts.40  

Concerns in relation to the liability of directors for forward-looking statements were raised 
prior to the implementation of the statutory narrative reporting requirement. in response, a safe 
harbour41 was introduced which applies to statements made in the directors’ report42 and the 

28 Richard slynn, The Future of Narrative Reporting — The Legal Perspective association of 
Chartered Certified accountants < http://www.accaglobal.com/pubs/general/activities/library/
governance/ofr_views/tech-ofr-rs0306.pdf> at 15 december 2009.

29 Companies Act, s 417(5)(a).
30 Companies Act, s 417(5)(b).
31 Companies Act, s 417(11).
32 Companies Act, s 417(5)(c ).
33 Companies Act, s 417(5). 
34 Companies Act, ss 465–7.
35 the section indicates that ‘key performance indicators’ means factors by reference to which the 

development, performance or position of the company’s business can be measured effectively.
36 Companies Act, s 417(6).
37 Companies Act, s 417(8).
38 Companies Act, s 417(9).
39 Companies Act, s 417(10). 
40 institute of Chartered accountants in england and Wales, Enhanced Business Review (2008) 

<http://www.icaew.com/index.cfm?route=143857> at 16 december 2009.
41 this is applicable to the reports referred to and required by pt 5 and is contained in the Companies 

Act, s 463.
42 including the information provided as a result of compliance with the Companies Act, s 417.
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directors’ remuneration report,43 or summary financial statements obtained from these. the safe 
harbour provision limits directors’ liability to the company for making false and misleading 
statements in respect of loss suffered by the company as a result of any untrue or misleading 
statement in a report, or the omission from a report of anything that should have been included. 
otherwise, a director will be liable only in certain circumstances, such as where a deliberately 
misleading or untrue statement was made, where such a statement was recklessly made, or 
where it was known that the omission was a dishonest concealment of a material fact.44

prior to the introduction of the business review, the statutory ofR, which was established 
in 2005, was a mandatory requirement in the reports of listed corporations. although it has 
been removed as a statutory requirement, many companies still create an ofR voluntarily.45 
even though the majority of listed companies produced a voluntary ofR before it was required 
by statute, compliance had lacked the necessary consistency for a useful comparison between 
corporations. the accounting standards Board (asB) considered that the ofR provided 
an opportunity for directors to set out a clear and balanced analysis of the strategic position 
and direction of their businesses.46 a narrative explanation of a company’s development, 
performance, position and prospects was considered by the asB to be a vital element of best 
practice. although no longer mandatory, transparent and open communication with shareholders 
could be achieved by using the asB reporting framework as guidance for ofR reporting. 

the move from a mandatory ofR to a business review is considered to be a step backwards 
by the association of Chartered Certified accountants (aCCa). the aCCa suggested that less 
information will be provided to shareholders, particularly on wider social and environmental 
issues which will have a bearing on the future of the company.47 narrative reporting is enhanced 
by providing information within a contextual environment thus giving readers a better 
understanding of events and performance.48 the limited disclosure requirements of the business 
review in comparison to the ofR arguably do not achieve the aims of furthering forward-
looking reporting and the greater disclosure of social and environmental information. 

so, while it has been suggested that the business review is a more onerous requirement 
than the ofR, as it applies to more companies, it arguably omits two of the key elements that 
made the ofR so valuable. there is no longer the requirement of enabling shareholders to 
understand the company’s strategy and why it is likely to be successful49 nor is there formal 

43 Companies Act, s 420.
44 Companies Act, notes, ch 46, 112.
45 the accounting standards Board has issued a reporting statement ‘the operating and financial 

Review’ which gives more specific best practice guidance than the legislative requirements for 
the business review, especially in relation to forward-looking statements: see the accounting 
standards Board, ASB Issues Reporting Statement on the Operating and Financial Review (ofR) 
(2006) < http://www.frc.org.uk/asb/press/pub1029.html> at 16 december 2009.

46 ibid. 
47 association for Chartered Certified accountants, Consultation on Mandatory Narrative Business 

Reporting (2006) <http://www.accaglobal.com/general/activities/policy_papers/archive/business/
cdr591> at 16 december 2009.

48 ibid. 
49 see Rob Lake, Why We Value OFR Information, association of Chartered Certified accountants 

< http://www.accaglobal.com/pubs/general/activities/library/governance/ofr_views/tech-ofr-
rl0306.pdf > at 16 december 2009: 

the ofR’s overarching focus on the company’s strategy, with each element of its content serving to 
illuminate how the strategy will be achieved, makes it more likely that the various components will 
be presented in an integrated way that facilitates real understanding in a way that the current silos of 
the annual Report do not. henderson is particularly keen to see clear articulation of the ofR with the 
Remuneration Report and corporate governance reporting. for example, if a company uses a particular 
Kpi for employee issues or the environment, we would expect to see an explanation of how this is linked 
to remuneration not just for directors but for employees elsewhere in the company. or if a specific risk is 
highlighted, corporate governance reporting on areas such as directors’ skills and board evaluation should 
demonstrate how the board ensures appropriate attention is given to the issue. 
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guidance on how to report.50 as there is currently no technical guidance available for companies 
seeking to implement the reporting requirements under the business review, the aCCa has 
requested that the asB’s Reporting statement should still be used to provide best practice 
guidance for business reviews.51 as an eu legal requirement, the business review is a minimum 
disclosure requirement for companies, but the aCCa argues that uK companies should be 
given the statutory option of producing a more comprehensive narrative report which could 
be produced using the asB’s Reporting statement. the aCCa suggests that those companies 
which produce a report in accordance with the asB’s Reporting statement should be considered 
to have complied with the basic business review requirements.  

a survey undertaken by the financial Reporting Council (fRC) of the asB reviewed the 
narrative reporting of uK-listed companies in 200652 and also assessed compliance with the 
current business review requirements. the forward-looking nature of their disclosures has 
created the greatest complexity for directors with regard to complying with the business review 
requirements. in accordance with the measurements used in the survey, the results in this area 
showed that no companies achieved a finding of best practice reporting, and only scored an 
average of ‘fair’.53 however this result should be considered in light of the fact that the safe 
harbour provision contained in the Companies Act54 had not come into force at the time the 
survey was conducted. the protection provided for directors by the provision from liability may 
encourage greater detail in this area.

to assist with an understanding of the development, performance or position of the company’s 
business, a description of the principal risks and uncertainties faced by the company is also to 
be included in the business review.55 a Black sun report56 indicates that this area has witnessed 
the greatest improvement in reporting practices. a further survey by deloitte indicated that most 
companies met the legal requirements but focused only on financial risks, without considering 
strategic, commercial and operational risks.57 Vast improvement is needed in company reporting 
practice to achieve a best practice result. 

the annual report should disclose strategic, commercial, operational and financial risks 
where these may have a significant effect on the strategies and value of an entity.58 this area 
of narrative reporting has proven to be problematic for directors as the tendency has been to 
list all or perhaps most of the risks faced by the company, rather than to identify and describe 
the principal risks creating uncertainty for the company. it is these principal risks that must 
be identified, along with an explanation of potential mitigation, or how the risks affect the 
corporation’s strategy.59 this information was found to have been included in the annual reports 
in different places, which suggests that further guidance is needed for appropriate corporate 
comparisons to be made.60

50 ibid. 
51 Lake, above n 49. 
52 financial Reporting Council, A Review of Narrative Reporting by UK Listed Companies in 2006 

(2007) <http://www.frc.org.uk/images/uploaded/documents/a%20review%20of%20narrative%20
reporting%20by%20uK%20listed%20companies%20in%2020061.pdf> at 16 december 2009 
(financial Reporting Council Review).

53 ibid. 
54 this is applicable to the business review and is contained in Companies Act, s 463.
55 Companies Act, s 417(3)(b).
56 Black sun plc, The First 23 — Reporting Under the Business Review (2006) <http://www.

blacksunplc.com/corporate/index.jsp> at 16 december 2009.
57 deloitte, Write to Reason: Surveying OFRs and Narrative Reporting in Annual Reports (2006)
<http://www.deloitte.com/dtt/cda/doc/content/uK_audit_Writetoreason_06.pdf> at 16 december 2009. 
58 financial Reporting Council Review, above n 52, 16. 
59 ibid 17. 
60 ibid 27. 
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III. denmarK

Large businesses in denmark are now required to supplement their management’s review with 
a report on CsR. even though incorporating CsR strategies into the business remains voluntary, 
denmark has introduced a mandatory requirement for reporting from their largest companies 
falling into reporting classes C and d of information on CsR.61 Reporting class d companies 
are state-owned public limited companies and enterprises with securities that are traded on a 
regulated market in the eu or european economic area (eea) member state and admitted in 
accordance with the danish Financial Statements Act 2001 (denmark) (Financial Statements 
Act). 

While reporting class C companies include large, medium-sized and private limited 
companies, CsR disclosure is required only by those falling into the category of ‘large 
businesses’.62 subsidiaries are exempt from disclosure in their management’s review if they 
have submitted information and this information has been reported in accordance with the 
legislative requirements at group level.63 non-financial information is to be provided by the 
companies in their annual reports which traditionally disclose purely financial information for 
shareholders and investment analysts. the legislative amendment to the Financial Statements 
Act came into force on 1 January 2009,64 will take effect from 2010, and states that reporting on 
CsR includes specifying business strategies and corporate activities for combating corruption 
as well as the inclusion of considerations for human rights, societal, environmental and climate 
conditions65 if the company has adopted such measures. 

under the new law, companies choosing to incorporate CsR strategies into their business 
continue to do so on a voluntary basis; however, reporting will be a necessary addition. if a 
company does not have a CsR policy they must state this explicitly in their annual report.66 if 
there is a policy, the company must specify its CsR policies, how those policies are implemented 
in practice, the results obtained by the company, as well as the future results expected from 
the strategies adopted.67 members of the un global Compact (gC) or the un principles for 
Responsible investment (unpRi) may fulfil their obligation in the annual report by merely 
referring to the publicly available information which has been communicated through the correct 
processes to the gC or unpRi.68 the additional non-financial information may also be referred 
to as being available on the corporate website or as an addendum to the annual report.69 even if 
the information is not located in the management review, it will be considered to be submitted 
in connection with the management review and so is subject to an auditor’s verification that the 
CsR information is compatible with the financial information in the annual report.70 

61 the danish parliament adopted a Bill on 16 december 2008 which proposed the amendment of 
the danish Financial Statements Act to incorporate the requirements for large businesses. the bill 
proposed an additional requirement to report on CsR activities in either the company’s annual 
report or in other publicly available company documents by the insertion of ss 99a and 149a.

62 Large businesses in reporting class C are businesses that exceed two of the three size limits laid 
down in the Financial Statements Act for medium-sized businesses; ie, those businesses with a 
balance sheet total of dKK 143 million, net revenues of dKK 286 million and an average number 
of fulltime employees of 250. 

63 Financial Statements Act 2001, ss 99(a)(5), (6). 
64 paul hohnen, Non-financial Reporting: Denmark Ups the Ante (2009) ethical Corporation <http://

www.hohnen.net/articles/20090113_ethical_corp.html> at 16 december 2009.
65 see government of denmark, Action Plan for Corporate Social Responsibility (may 2008) <http://

www.eogs.dk/graphics/samfundsansvar.dk/dokumenter/action_plan_CsR.pdf> at 16 december 
2009. 

66 Financial Statements Act 2001, s 99(a)(1).
67 Financial Statements Act 2001, s 99(a)(2). 
68 Financial Statements Act 2001, s 99(a)(7).
69 Financial Statements Act 2001, s 99(a)(3).
70 Financial Statements Act 2001, ss 99(a)(3), (4).

18



legal requIrements for csr reportIng In the uK, denmarK and australIa

the gC social responsibility principles71 are largely covered by legislative requirements 
within denmark and so corporate operations within the country must meet these standards. 
for instance, international conventions to which denmark subscribes include the un 
universal declaration on human Rights, the international Labour organization’s declaration 
on fundamental principles and Rights at Work, the Rio declaration on environment and 
development and the united nations anti-Corruption Convention which cover the principles 
on human and workers’ rights as well as anti-corruption. Likewise, health and safety legislation 
in denmark — for example, the danish Environmental Protection Act 1974 (denmark) — 
fundamentally applies the precautionary approach. therefore, the greatest amount of CsR 
reporting will occur in relation to business activities that take place outside denmark in 
countries where businesses operate without the environmental and societal restrictions imposed 
by danish law. the aim of the legislative inclusion to require CsR reporting is to encourage 
responsible business practices while retaining the voluntary nature of CsR strategies within a 
corporation.  

IV. current reportIng posItIon In australIa

While there is no specific CsR reporting requirement under australian law, directors and 
officers of australian companies are becoming aware of the call to report on factors other 
than just the financial bottom line. the finance and securities industry currently requires the 
reporting of a certain amount of non-financial information.72 institutional investors commonly 
use CsR reports to decide factors such as the quality of a company’s management. the reports 
are already considered to be indicators of corporate longevity and profitability.73 it is arguable 
that australian directors should take into account the long term sustainability of the company 

71 the ten principles of the united nations global Compact are:

   human Rights
principle 1: Businesses should support and respect the protection of internationally proclaimed 
human rights; and 
principle 2: make sure that they are not complicit in human rights abuses. 

   Labour standards
principle 3: Businesses should uphold the freedom of association and the effective recognition of 
the right to collective bargaining; 
principle 4: the elimination of all forms of forced and compulsory labour; 
principle 5: the effective abolition of child labour; and 
principle 6: the elimination of discrimination in respect of employment and occupation. 

 environment
principle 7: Businesses should support a precautionary approach to environmental challenges; 
principle 8: undertake initiatives to promote greater environmental responsibility; and 
principle 9: encourage the development and diffusion of environmentally friendly technologies. 

 anti-Corruption
principle 10: Businesses should work against corruption in all its forms, including extortion and 
bribery. 

 http://www.unglobalcompact.org/aboutthegC/thetenprinciples/index.html at 16 december 
2009

72 Corporations Act, s 1013da requires asiC guidelines to be followed if a claim is made in a 
product disclosure statement that ethical, social or environmental considerations, or labour 
standards, are to be taken into account by the investor (that is, the fiduciary) when selecting, 
retaining or realising the investment. 

73 B Cooper, ‘Corporate social Responsibility the holy grail?’ [2003] Chartered Secretary 13, 14. 
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when exercising their powers, especially in relation to their environmental responsibilities and 
impacts.74 

With regard to the environmental impacts of a corporation’s operations, the annual directors’ 
report must contain general information about operations and activities with specific details 
about any particular and significant environmental regulation under a law of the Commonwealth 
or of a state or territory to which the entity’s operations are subject and details of the entity’s 
performance in relation to these.75 it has also been suggested that s 299a of the Corporations 
Act requires companies’ annual reports to state the likely impact of climate change on their 
business.76 the recent National Greenhouse and Energy Reporting Act 2007 (Cth) also imposes 
reporting obligations on companies specifically for greenhouse-related matters.77 

arguably, on the other hand, there is generally no need for australian companies to report 
on CsR even though it has been suggested that more specific environmental reporting should be 
a legislative requirement.78 Voluntary reporting using the gRi sustainability guidelines79 does 
occur, but voluntary disclosure for australian companies is presently considered to be generally 
of a lesser standard than would be ideal.80 

A. PJC Report — Labor Members’ View
as a supplement to the pJC inquiry, Corporate Responsibility: Managing Risk and Creating 
Value 2006,81 several differing views held by Labor members were presented.82 the pJC 
supplementary Report has taken on greater significance with the Labor party’s subsequent 
election to office. a number of these views were closely related to the reporting of CsR activity. 
for instance, one of the recommendations considered the sole purpose test for investment 
trustees and fund managers.83 the suggestion was that the sole purpose test be clarified to 
ensure that it allows the consideration of environment, social and governance (esg) risks in the 

74 Riccardo troiano, ‘Climate Change: Corporate Liability, disclosure Requirements and 
shareholders’ Remedies’ (2008) 26 Company & Securities Law Journal 418, 427. 

75 Corporations Act, s 299(1)(f).
76 John taberner, ‘alchemy in the platinum age: the Changing Climate of Corporate Liability’ in 

Wayne gumley and trevor daya-Winterbottom, Climate Change Law: Comparative, Contractual 
and Regulatory Considerations (2008) 247, 251. 

77 ibid. 
78 Juliette overland, ‘Corporate social Responsibility in Context: the Case for Compulsory 

sustainability disclosure for Listed public Companies in australia?’ (2007) 4 Macquarie Journal 
of International and Comparative Environmental Law 1, 19.

79 see global Reporting initiative, Sustainability Reporting Guidelines (2006) <http://www.
globalreporting.org/home> at 16 december 2009.

80 overland, above n 78; Karen Bubna-Litic, ‘Climate Change and Corporate social Responsibility: 
the intersection of Corporate and environmental Law’ (2007) 24 environmental and planning 
Law Journal 253, 273.

81 parliamentary Joint Committee on Corporations and financial services Report, parliament of 
australia, Corporate Responsibility: Managing Risk and Creating Value <http://www.aph.gov.au/
senate/committee/corporations_ctte/corporate_responsibility/report/index.htm> at 16 december 
2009 (pJC Report).

82 parliamentary Joint Committee on Corporations and financial services supplementary Report by 
Labor members, parliament of australia, Corporate Responsibility: Managing Risk and Creating 
Value (2006) 

<http://www.aph.gov.au/senate/committee/corporations_ctte/completed_inquiries/2004-07/corporate_
responsibility/report/d01.htm > at 16 december 2009 (pJC supplementary Report).

83 ibid. 
Recommendation 5: the Labor committee members recommend that the australian prudential 
and Regulation authority issue detailed guidelines on the sole purpose test to clarify the ability 
of superannuation trustees and fund managers to evaluate non-financial risk and return in all 
investment decisions.
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context of investment decisions. the suggestion was that the consideration of non-financial risk 
is inherent in the exercise of the fiduciary duty.84 

another of the recommendations suggested greater engagement by institutional investors 
and fund managers in the governance of investee companies. in order to adequately determine 
non-financial risks in investment decisions, it was considered essential for the investment sector 
to seek informative and comparative non-financial reports more actively from these companies. 
the pJC supplementary Report expressed concern that, currently, insufficient value is given 
by traditional market analysts and fund mangers to the existence of, as well as the use of, non-
financial data.85 

one of the views expressed in the Labor members’ report indicated the preference of the 
current government to implement mandatory statutory reporting similar to the uK business 
review.86 there was a further call for a sustainability reporting target by agreement between 
government and business,87 with the aim of increasing the rate of detailed corporate sustainability 
reporting within a realistic timeframe.88 the transitional period would enable corporations to 
integrate responsibility for environmental and social factors into their corporate operations prior 
to the mandatory public reporting of these factors. as noted in the pJC supplementary Report, 
the rate of engagement and disclosure in this area needs to be higher if australia is to take 
advantage of future financial opportunities that will increasingly flow from improved social and 
environmental performance.89 

one of the further recommendations by the Labor Committee members was that the ofR 
found s 299a of the Corporations Act had the potential to promote non-financial disclosures, 
and that these should be monitored closely to ensure the disclosures assist the assessment and 

84 ibid [1.51], [1.52].
85 pJC Labor supplementary Report, above n 82. 

Recommendation 13: the Labor committee members recommend that the national 
sustainability Council engage with the investment sector to identify areas of research, education 
and reporting needs that would assist institutional investors and trustees to better identify and 
assess non-financial risks and investment opportunities.

86 ibid. 
Recommendation 10: the Labor committee members recommend an amendment to the 
Corporations Act to require all public and private companies, operating in australia and above a 
specified size threshold, to publicly disclose their top five sustainability risks and their strategies 
to manage such risks. this provision should be subject to an ‘if not, why not’ flexibility 
mechanism modelled on that contained in the australian stock exchange Corporate governance 
Council’s principles of good Corporate governance.

87 ibid. 
Recommendation 11: the Labor committee members recommend that the australian 
government make a clear policy statement setting out stepped targets with clear timelines for the 
uptake of detailed sustainability reporting in australia.

88 pJC supplementary Report, above n 82, [1.101].  
Labor members believe a realistic timeframe, but one that should be negotiated and agreed with 
business representatives is:

* 90 per cent of asX 100 companies by 2010;
* 90 per cent of asX 200 companies by 2012;
* 90 per cent of asX 300 companies by 2014; and
* 90 per cent of asX 500 companies by 2016.

89 pJC supplementary Report, above n 82, [1.99]. 
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valuation of material non-financial performance and risk-management strategies.90 in light of 
these views, the current government may well take action to ensure that non-financial corporate 
reporting takes on greater significance and is more widely adopted than has been the case up 
to this point. the first step may be to legislate for a form of mandatory reporting similar to the 
business review in the uK. however, in all likelihood, the changes to the law will have to be 
more far-reaching to ensure proper reporting of CsR factors. 

B. Suggested Model Framework
in a survey conducted by Kpmg and sustainability91 of 2300 respondents who read sustainability 
reports an overwhelming majority indicated that one of the primary facets of reporting they 
wished to see was the linkage between the overall business strategy adopted by the reporting 
corporations and its sustainability strategy. of the available reporting standards, nearly two-
thirds of readers indicated their preference for the gRi sustainability Reporting guidelines 
as the leading global benchmark standard for sustainability reporting,92 especially in terms of 
comparability across industry sectors.93 this is so, even though it is acknowledged that the gRi 
may not cover all the essential aspects for a comprehensive sustainability report; for example, in 
the cement industry.94 But reporting needs to find a common denominator for each corporation, 
irrespective of the industry sector within which it operates. it is the commonality of reporting 
that establishes the professionalism of the report by providing the basis for effective comparison 
between corporations, which is one of the fundamental uses for the reports. 

the other essential aspects that readers seek are: a thorough engagement process with 
stakeholders, targets and results with an explanation, a balance between good and bad news 
and external verification of the reported information.95 the survey indicates that publishing 
a sustainability report will improve the corporation’s longer-term reputation and probably 
also its brand value, as over 90 per cent of respondents indicated that the report effectively 
changed their view of the corporation.96 those reading the reports need to be able to see a clear 
commitment by the corporation to achieving the vision of sustainability expressed in its report. 
this is linked to the reporting of major sustainability impacts and, where these occur, throughout 
all of the corporation’s operations. Readers also need to see the connection between the setting 

90 ibid.
Recommendation 12: the Labor committee members recommend that on an annual basis, the 
australian securities and investment Commission:
* Review the extent to which companies are making non-financial disclosures in their report on 
 operations and financial Review
* make recommendations to the australian government regarding the adequacy of the 
 disclosures to meet the evolving needs of shareholders, and the wider capital market to assess 
 and value material non-financial performance, risk profile and risk management strategies
* present a copy of the review and recommendations to parliament.

91 the survey considered the responses of 2300 readers of sustainability reports following the 
release of the global Reporting initiative 3 in 2006; Kpmg/sustainability, Count Me In: 
The Readers’ Take on Sustainability Reporting (2008) <http://www.globalreporting.org/nR/
rdonlyres/3f57aCC8-60d0-48f0-af28-527f85a2a4B4/0/Countmein.pdf> at 16 december 
2009 (Kpmg/sustainability survey). 

92 Bubna-Litic, above n 80, 256. 
93 Kpmg/sustainability, above n 91, 19.
94 R isadsson and u steimle, ‘What does gRi-Reporting tell us about Corporate sustainability?’ 

(2009) 21 Total Quality Management Journal 168.
95 ibid 22.
96 ibid 10. it is important to note that a significant majority of the respondents indicated that their 

view of the corporation had been influenced in a positive manner, however those reporting 
must also be aware that 20% stated that the report had a negative effect on their view of the 
corporation, thus showing the importance of the report and the necessity for ongoing stakeholder 
communication in the process of its compilation.
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of the corporate sustainability strategy and the activities of the corporation, specifically at each 
locality where the corporation’s impact may be felt. too frequently, it appears that there is a 
disconnect between the reality of local impacts and the translation of these when reported on a 
global scale in company reports.97  

an overly prescriptive reporting model would inhibit companies from fully indicating their 
long term non-financial considerations related to corporate value. the full range of information 
given to investors, including the social and environmental impacts of corporate endeavours and 
the risks inherent in these, should be able to be measured as this will assist the determination of 
factors affecting corporate performance. must be translatable into measures that will facilitate 
the determinants affecting corporate performance. Better communication and increased 
transparency will benefit investment decisions: 

contextual narrative reporting helps to cut through the complexity and partial opacity of today’s 
financial reporting. the ‘win’ for companies is to tell the company’s story through management’s 
eyes and using management’s key performance indicators. a related win is to give a larger place 
to long-term value creation and reduce the focus on short-term financial gains.98

the gRi—sustainability Reporting guidelines99 (gRi guidelines) is a highly acknowledged 
tool for non-financial reporting.100 the reporting principles and guidance in the gRi guidelines 
can be used to define the contents of reports, to ensure adherence to a level of quality and to set the 
boundary for reports.101 With regard to what is reported, the three types of standard disclosures 
are ‘strategy and profile’, ‘management approach’ and ‘performance indicators’, which require 
the provision of corporate information that is relevant and material to most organisations. 
the disclosures are enhanced by sector supplements which supplement the gRi guidelines 
and include sector-specific pis. other areas of disclosure, as well as technical guidance for 
reporting are included.102 updated gRi guidelines released in 2006, gRi 3, included a new 
indicator, eC2, which requires inclusion in the report of the ‘[f]inancial implications and other 
risks and opportunities for the organization’s activities due to climate change.’ this requirement 
corresponds to enhanced reporting standards that are an essential part of the move to global 
emissions trading as carbon permit schemes are gradually introduced across the global financial 
markets.103  

C. The Advantages of GRI Reporting
the arguments for CsR reporting are strongly in line with the expectations of the audience of the 
reports, as social and financial performance are inextricably linked. for many, the business case 
for the preparation of non-financial reports is no longer in question. Benefits to the company may 

97 ibid 20. 
98 priceWaterhouseCoopers, Corporate Reporting — A Time for Reflection: A Survey of the 

Fortune Global 500 Companies’ Narrative Reporting (2007) 5 <http://www.pwc.com/extweb/
pwcpublications.nsf/docid/b1dccb1777fd78c9852572ad007ec9e0> at 16 december 2009.

99 the current version of the global Reporting initiative — sustainability Reporting guidelines is 
Version 3.0, implemented in 2006, <http://www.globalreporting.org/nR/rdonlyres/ed9e9B36-
aB54-4de1-Bff2-5f735235Ca44/0/g3_guidelinesenu.pdf> at 16 december 2009 (gRi 
guidelines).

100 Kpmg/sustainability survey, above n 91, 2: 

in terms of the relevance of available reporting standards readers showed a very clear preference for 
the gRi sustainability Reporting guidelines — recognized by nearly two-thirds of readers as the 
leading global standard in this field.

101 gRi guidelines, above n 99, 4, 6. 
102 ibid 4, 19. 
103 in australia, a new greenhouse emissions reporting system began on 1 July 2008. Businesses 

responsible for the emission of large quantities of greenhouse gases are required to monitor and 
measure those emissions, and have been reporting on these since october 2009.
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include improved competitiveness104 and enhanced stakeholder relationships. investor relations 
would be improved as a result of better communication flows. institutional investors are more 
likely to invest in companies with a good record on sustainability issues as non-financial factors 
are increasingly understood to be essential indicators of long term corporate performance.105 
Risk management for the company itself improves as the managers have a better understanding 
of non-financial risks.106

debate exists, however, with regard to whether reporting on sustainability should be voluntary 
or mandatory. this is based on finding the most effective balance between regulation in specific 
areas of high risk or impact, while also allowing individuals and industry associations to make 
decisions about the level of reporting in other areas. it is not an either/or scenario.107 

When considering the promotion of sustainability performance reporting, the available 
options include: specifying minimum reporting requirements and making this compulsory 
through a ‘comply or explain’ mechanism; voluntary rules or guidelines relating to performance, 
which delegates the responsibility for decision-making to stock markets or industry bodies; or 
introducing incentives for corporations to report on sustainability issues.108 

With regard to the argument that suggests that a variety of voluntary standards enables 
companies to report in the most suitable way for their business,109 the existence of the gRi’s 
industry specific performance indicators may be considered to have largely nullified this 
argument. one of the other main arguments in favour of the choice of voluntary reporting 
guidelines is that while sustainability reporting is still in the early stages of implementation, 
voluntary guidelines will ensure the maintenance of flexibility thus encouraging innovation 
rather than inhibiting the moral ownership of the reporting of sustainability performance.110 the 
harsh counter-view is that only binding legal measures with appropriate sanctions will establish 
the incentive for responsible corporate behaviour capable of overriding the profit incentive.111 

another argument against mandatory reporting and assurance suggests that independent 
verification should occur only after sustainability reporting mechanisms have been developed 
further to ensure the reports have the same value and credibility as financial reports. individual 
development of sustainability reporting guidelines and specific information regarding the 
interpretation of sustainability information will arguably be necessary to elevate it to the same 
level as financial reporting. it has been suggested that only when this has been achieved will the 
reports be ready for independent verification, since accountants and auditors need to be familiar 
with the criteria used to compile them.112   

however, it is arguable that the current uptake of voluntary reporting measures is too slow 
and even those companies that do report do so on an ad hoc basis rather than in a sound and 
systematic way. there are many advantages of gRi reporting, a primary benefit being credibility. 
however, this would be greater if there was some form of mandatory requirement. Reports that 

104 marc Vilanova, Josep m Lozano and daniel arenas, ‘exploring the nature of the Relationship 
Between CsR and Competitiveness’ (2009) 87 Journal of Business Ethics 57-69.

105 durie and horn, above n 2.
106 Kpmg/unep report, above n 13, 7.
107 ibid 5.
108 ibid 5, 8.
109 ibid 10. 
110 ibid 4. 
111 ibid 12: 

accountability requires high and consistent levels of transparency about business activities and products 
which cannot be achieved by voluntarism only. stakeholders need meaningful disaggregated information 
about the impacts of companies and products on human rights, society and the environment. this implies 
mandatory social and environmental reporting, disclosure of payments and lobbying to public authorities, 
and provision of comprehensive point of sale information about products and services. Reports must be 
based on common reporting standards for all companies and there must be public access to information on 
company and product CsR performance.

112 ibid 10. 
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utilise recognised practices, tools and guidelines will enhance the credibility of information 
provided. Claims of ‘greenwash’ and other marketing ploys identified as a problem arising from 
voluntary reporting practices will be lessened when reports are prepared against recognised 
guidelines and all companies are required to report on all aspects of their business operations.113

for instance, the gRi readers’ survey114 indicated that credibility was ensured with a balanced 
tone and the involvement of stakeholders, but also with well-regarded external reporting 
standards, such as g3 gRi guidelines, as well as assurance.115 Reporting on CsR issues has 
the side-effect of changing the corporate culture. openness and transparency of sustainability 
issues will be the outcome of mandatory reporting requirements resulting in a necessary change 
in areas that previously have not been addressed by some companies. Corporations required 
to prepare reports on the issues of CsR, the environment and social factors, will have the 
necessary impetus to implement new practices addressing concerns in these areas.116 the gRi 
readers’ survey indicated that a sustainability report had a positive impact on the reputation of 
a reporter, however, the reader also needed to be confident that the reporter was committed to 
sustainable behaviour.117  

the gRi reporting model ensures more coverage. other ad hoc forms of voluntary reports 
are frequently incomplete as issues are deliberately or inadvertently left unaddressed. gRi 
reports require reporting on human rights issues as well as environmental factors that otherwise 
may remain undisclosed.118 the gRi readers’ survey considered that all reports should use 
a ‘structured, systematic and professional issue selection process,’ and in the long term, the 
reporting process should demonstrate how the business strategy has developed over time to take 
into account sustainability issues and strategy.119 direct comparability between corporations and 
across corporate sectors has been one of the objectives of those expounding the use of the gRi 
as a reporting method. 

Whilst the arguments that voluntary reporting encourages corporate engagement and 
experimentation with different reporting approaches are valid, the lack of standardisation in 
entirely voluntary reports is of concern: 

it is often argued that the voluntary nature, progressive character and number of standards 
envisioned in initiatives such as the gRi and other national and international initiatives, are 
unlikely to result in the standardization of sustainability reporting practices.120 

in the mining sector, for instance, there is not a compulsory and consistent requirement to 
report key elements such as waste rock, cyanide, water quality and quantity, which hinders 
comparability.121 an example is the proportion of recycled water required to be reported as an 
‘additional’ indicator, not a core indicator, under the gRi protocols.122 

however, regarding the benefits of reporting against established guidelines, the gRi 
readers’ survey indicated that reporting standards provide a ‘level playing field’ by providing 
baseline criteria for companies to report against and by doing so enable readers to compare 
the sustainability performance of a company over time or against other companies in the same 
sector. this common denominator has resulted in more complete and comparable reports over 

113 ibid 12. 
114 Kpmg/sustainability survey, above n 91. 
115 ibid 34, 35.
116 Kpmg/unep report, above n 13, 13. 
117 ibid 34.
118 ibid 13. 
119 Kpmg/sustainability survey, above n 91, 35. 
120 Kpmg/unep report, above n 13, 13.
121 gavin m mudd, The Sustainability of Mining in Australia: Key Production Trends and Their 

Environmental Implications for the Future (2009) department of Civil engineering, monash 
university and mineral policy institute 124 <http://civil.eng.monash.edu.au/about/staff/
muddpersonal/sustmining-aust-aReport-master.pdf> at 16 december 2009.

122 ibid.
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the last 10 years, with the previous years’ reports tending towards a public relations exercise.123 
the gRi guidelines were recognised by nearly two-thirds of readers as the leading global 
standard,124 although readers also recognised the limitations to comparability, unless some form 
of mandatory reporting was required.125   

the disclosure of negative performance is considered to be a vital component in CsR reports 
that reflect the reality of the corporate performance. too frequently, voluntary reports contain 
only positive information that tends to suit the interests of the company, rather than blanket 
disclosure of events relating to the corporation’s activities that may influence sustainability or 
which may have environmental or social impacts.126 

the gRi readers’ survey indicated that one of the major reader concerns was that failures 
are frequently not included in non-gRi voluntary reports.127 Conversely, reporting in alignment 
with a set of mandatory guidelines would enable readers to determine a company’s performance 
across all areas. Legal certainty may be achieved for companies when using the gRi guidelines 
although it may merely be viewed as an extra compliance burden by some. however, it is 
interesting to note that, along with individuals and non-government organisations, business 
itself has frequently requested mandatory reporting, as it would level the field and clarify 
expectations for the reporting of corporate sustainability information. there is an element of 
litigation and regulatory risk128 for those companies which report, but where the information 
is considered to be misleading.129 standardisation of CsR reporting is a necessity and can be 
achieved to a large extent by slight modifications to the current gRi methods. 

the ability to specify expected behaviour is one of the advantages of regulation and would be 
one of the benefits of mandatory reporting. the resulting standardisation would assist investors 
to compare alternatives for investment. Reporting in a standardised format saves investors, 
communities, consumers and employees time and money.130 to meet readers’ needs the creation 
of an integrated and aligned financial and sustainability report would best satisfy their objectives 
of receiving an entire overview of a company’s position.131 the integration of sustainability 
issues with the financial aspects of the company’s performance would clarify and make the 
sustainability information more accessible and meaningful. Where corporate disclosure occurs 
on the basis of legal requirements, information is equally disseminated to all investors and 
stakeholders.132  

D. Evaluating CSR Reporting 
too often, it appears that voluntary environmental disclosures can be used as a communication 
mechanism for satisfying external pressures to report and conform to social norms. these may 
be used as a substitute for increased environmentally and socially responsible behaviour.133 the 
measurement and external verification of CsR reporting remains problematic as the information 

123 Kpmg/sustainability survey, above n 91, 21.
124 ibid 22.
125 ibid.
126 Kpmg/unep report, above n 13, 13. 
127 Kpmg/sustainability survey, above n 91, 34. 
128 australian Competition and Consumer Commission, ‘goodyear tyres apologises, offers 

Compensation for unsubstantiated environmental Claims’ (press Release, 26 June 2008). 
goodyear tyres withdrew media releases, promotional information and information on its website 
in response to an enforceable undertaking given to the australian Competition and Consumer 
Commission (aCCC) in relation to misleading claims about the environmental benefits of one of 
its tyres, in breach of ss 52 and 53(c) of the Trade Practices Act 1974 (Cth).

129 Kpmg/unep report, above n 13, 13.
130 ibid 15.
131 Kpmg/sustainability survey, above n 91, 17.
132 Kpmg/unep report, above n 13, 15. 
133 mobus, above n 6, 495.
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tends not to be clearly defined. But in the united states, mandatory accounting standards in 
relation to environmental performance134 do seem to encourage corporate cooperation with 
regulatory standards, as this type of disclosure prevents management from presenting only 
positive views of environmental performance.135

Regular and formal review by an audit process would also result in the recognition of progress 
and activities, and increase visibility and transparency.136 the use of external auditors or the 
publishing of performance results compared with target standards would provide a rigorous 
benchmarking for matching performance with expectations.137 CsR may be considered by some 
to be too subjective to be treated in this way, although that is no reason for excluding the 
assurance process. the difficulty may also lie in the question of what aspect is to be externally 
verified. if it is the report, the verification is carried out by traditional accountancy firms, or if 
it is the sustainability performance of the company, the verification is conducted by specialist 
CsR consultancies.138 

standards have been developed to assist with the verification process. the aa1000 2003 
standard calls for multi-stakeholder engagement in the verification process and was developed 
by accountability.139 also, the international auditing and assurance standards Board (iaasB) 
has developed the isae 3000 for assurance engagements other than audits or reviews of 
historical financial information.140 

V. conclusIon

a balanced regulatory regime for mandatory CsR reporting would be underpinned by 
stakeholder engagement and the provision of incentives, and would require a set of global 
performance indicators that were subject to independent verification.141 international cooperation 
is obviously the step that will prevent corporations, especially multinationals, from being 
subjected to a diverse array of national guidelines throughout different legislative regimes. the 
uK has taken a step back from its original stance, which required CsR narrative reports for 
major corporations as a less stringent form of voluntary reporting. denmark’s introduction of 
legislation is a movement towards greater transparency for CsR, even though the legislative 
requirement is not considered to go as far as to require mandatory CsR reporting. australia 
is lagging behind these nations in encouraging the uptake of CsR reporting. however, the 
current government has indicated its determination to facilitate the uptake of CsR reporting 
by australian companies and is committed in this respect to encourage the development of the 
gRi and improve its relevance for industry. the gRi currently provides a minimum voluntary 
global reference framework. the support of each government to provide a level playing field 
by legislative reform is the next step towards some form of a globally-enforceable regime. the 
suggested beginning point would be the requirement for CsR reporting on an ‘if not, why not’ 
basis within the relevant corporations legislation to ensure fairness and flexibility and to provide 
an incentive for compliance. 

134 material information on environmental matters may be disclosed in one or a number of places in a 
company’s form 10-K filing with the seC.

135 mobus, above n 6, 508.
136 maon, Lindgreen and swaen, above n 4, 83.
137 ibid.
138 halina s Brown, martin de Jong and d L Levy, ‘Building institutions Based on information 

disclosure: Lessons from gRi’s sustainability Reporting’ (2009) 17 Journal of Cleaner 
Production 571. 

139 accountability (institute for social and ethical accountability), AA 1000 Series Assurance 
Standard <http://www.accountability21.net/aa1000series> at 16 december 2009.

140 accountability (institute for social and ethical accountability), International Standard on 
Assurance Engagements 3000 <http://www.accountability21.net/uploadedfiles/issues/isae_3000.
pdf> at 16 december 2009.

141 Kpmg/unep report, above n 13, 5. 
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Who is Watching the Watchdog?: a critical 
appraisal of asic’s administrative poWers

Margaret Hyland*

the australian securities and investments commission (asic) is empowered by the 
Corporations Act 2001 (cth) and the Australian Securities and Investments Commission Act 
2001 (cth) to apply administrative sanctions1 which may significantly impact on companies 
and individuals. to safeguard the rule of law and to protect the regulated community from a 
potential exercise of arbitrary power, it will be argued that there must be adequate statutory 
safeguards to ensure regulators, such as asic, are made publicly accountable. accordingly, 
careful monitoring is needed to ensure that sufficient legislative protections are available to 
promote accountability and are not sacrificed for administrative efficiency. 

asic’s power to issue infringement notices under part 9.4aa of the Corporations Act 2001 
(cth) and to accept enforceable undertakings under ss 93aa and 93a of the Australian Securities 
and Investments Commission Act 2001 (cth) are the administrative sanctions which are the 
central focus of this discussion. these administrative sanctions will be critically examined 
within the context of the availability of internal and external merits review, which will be used 
as the criteria to evaluate asic’s accountability. it will be concluded that the present legislative 
framework relating to these administrative sanctions is inadequate and that legislative reform is 
needed to make asic more accountable and thereby reduce the risk of it acting arbitrarily. for 
a public regulatory scheme to be effective there needs to be an appropriate balance between the 
competing public and private interests. the suggested legislative reforms proposed in this paper 
arguably achieve a fairer balance than the current scheme.

I. IntroductIon

asic is the commonwealth corporate regulator, and derives very wide powers from both 
the Corporations Act 2001 (cth) (‘Corporations Act’) and the Australian Securities and 
Investments Commission Act 2001 (cth) (‘asic act’). asic’s public interest role includes 
promoting a stable and secure financial system2 by ensuring that the regulated community 
comply with the corporations legislation3 and thereby protect investors and consumers from 
corporate misconduct.4 to facilitate its public function, asic has been statutorily empowered to 

* lecturer in law, University of Western sydney.
1 administrative sanctions are imposed by asic and not by the courts. for the purpose of this 

paper the administrative sanctions imposed by asic will be limited to enforceable undertakings 
under the Australian Securities and Investments Commission Act 2001 (cth) ss 93aa, 93a, and 
infringement notices under the Corporations Act 2001(cth) part 9.4aa.

2 Australian Securities and Investments Commission Act 2001 (cth) s 1(2)(a)–(b).
3 the Corporations Act 2001 (cth) s 9 and the Australian Securities and Investments Commission 

Act 2001 (cth) s 5 define the term ‘corporations legislation’ to mean both the Corporations 
Act 2001 (cth) and the Australian Securities and Investments Commission Act 2001 (cth). 
accordingly, the term ‘corporations legislation’ when used in this paper refers to both acts. 

4 Australian Securities and Investments Commission Act 2001 (cth) s 1(2)(b).
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seek criminal5 and civil6 sanctions from the courts against the regulated community for breaches 
of the corporations legislation or to impose administrative sanctions, such as infringement 
notices7 and enforceable undertakings.8 to further assist it in its role, asic has been granted 
wide powers, which include powers of investigation,9 information gathering10 and the power to 
conduct hearings11 which must comply with natural justice.12

the stated objective of providing asic with such wide powers is to enable it to protect 
the public interest by promoting, securing and maintaining a viable, efficient and transparent 
financial system that promotes confidence and participation by investors and consumers.13 this 
is particularly important given the current global financial crisis and the incidence of a number 
of major corporate collapses.14 however, the public also has an interest in a statutory body such 
as asic, which is not an elected or representative entity, being made sufficiently accountable 
when exercising its statutory powers.15 further, the private interests of the regulated community 
also need to be safeguarded to minimise the risk of the regulator exercising its powers arbitrarily. 
for a regulatory system to be effective there needs to be a reasonable balance between these 
competing public and private interests.

as asic exercises broad discretionary powers, this may promote a reasonable apprehension 
within the regulated and wider community that asic’s determinations lack impartiality and 
therefore may not readily be accepted. this is especially the case where a regulator, such as 
asic, performs the role of both the investigator/accuser, controls the hearing procedures and 
then determines the most suitable sanction to apply.16 it is important within such a context that 
the regulated community can test asic’s decisions to apply these administrative sanctions by 
review, particularly before an independent review body. 

accordingly, this raises the issue for consideration in this paper as to who is watching asic 
to ensure that it exercises its powers appropriately and is made accountable for its actions. 
in examining this issue, the focus will be on asic’s power to issue infringement notices and 
accept enforceable undertakings. 

as the corporations legislation has not excluded judicial review in relation to asic applying 
these administrative sanctions, arguably such review is available.17 although judicial review 
may only be available under the Administrative Decisions (Judicial Review) Act 1977 (cth) (‘AD 

5 for example, the Australian Securities and Investments Commission Act 2001 (cth) s 49 gives 
asic the power to commence criminal proceedings for offences relating to noncompliance 
with its investigative requirements. also, the Corporations Act 2001 (cth) s 1315 grants asic 
standing to commence criminal proceedings for an offence under the Corporations Act 2001 
(cth). see also Smolarek v Roper [2009] Wasca 124 [55]-[56] which examines the operation of 
Corporations Act 2001 (cth) s 1315 in relation to asic.

6 for example, the Corporations Act 2001 (cth) s1317J(1) gives asic standing to seek a 
declaration or other order under part 9.4B for breaches of the civil penalty provisions.

7 Corporations Act 2001 (cth) part 9.4aa.
8 Australian Securities and Investments Commission Act 2001 (cth) ss 93a, 93aa.
9 Australian Securities and Investments Commission Act 2001 (cth) s 13.
10 Australian Securities and Investments Commission Act 2001 (cth) part 3.
11 Australian Securities and Investments Commission Act 2001 (cth) s 51.
12 Australian Securities and Investments Commission Act 2001 (cth) s59(2)(c).
13 Australian Securities and Investments Commission Act 2001 (cth) s 1(2)(a)–(b).
14 for example hih insurance, one.tel and ansett airlines.
15 robert Baldwin and martin cave, Understanding Regulation: Theory, Strategy and Practice 

(1999) 79.
16 Kioa v West (1985) 159 clr 550; FAI Insurances Ltd v Winneke (1982) 151 clr 342; Stollery 

v Greyhound Racing Control (1972) 128 clr 509; rebecca langley, ‘reconsideration of 
the power to issue infringement notices for Breaches of continuous disclosure’ (2007) 25 
Corporation and Securities Law Journal 439, 445.

17 Judiciary Act 1903 (cth) s 39B; Commonwealth Constitution s 75; Administrative Decisions 
(Judicial Review) Act 1977 (cth) ss 5–6.
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(JR) Act’) providing the determination is considered a ‘reviewable decision’,18 judicial review 
by the high court cannot be excluded.19 further, asic is statutorily required to comply with 
natural justice when it conducts any hearings under the corporations legislation.20 if asic fails 
to comply with natural justice when making its determination to issue an infringement notice 
or accept an enforceable undertaking, an affected party may be able to seek judicial review on 
this basis.21 accordingly, as judicial review appears to be available for these administrative 
sanctions,22 it will not be considered in any detail within this paper. 

as internal merits review for these administrative sanctions is limited23 and external merits 
review has been expressly excluded,24 the focus will be on these forms of review in evaluating 
asic’s level of accountability. internal merits review is conducted by the agency itself, while 
external merits review is performed by an outside tribunal, such as the administrative appeals 
tribunal (aat). internal merits review is considered by the author to be limited for enforceable 
undertakings and infringement notices, as asic’s refusal to withdraw an infringement notice or 
to vary or withdraw an enforceable undertaking cannot be challenged by internal merits review. 
25 further, such determinations are not subject to external merits review by the aat.26 it will 
be argued that as judicial review and merits review perform different functions and achieve 
different outcomes for those affected by these administrative sanctions, both forms of external 
review should be available if asic is to be made adequately accountable. 

Before evaluating whether there are currently sufficient safeguards to make asic 
accountable for its determinations to issue infringement notices and enforceable undertakings, 
a brief description of each of these administrative sanctions will now be provided. 

II. admInIstratIve sanctIons

A. Enforceable Undertakings
asic can negotiate and accept an enforceable undertaking under ss 93aa and 93a of the asic 
act. section 93aa(1) of the asic act states that asic may accept a written undertaking given 
by a person in connection to a matter in relation to which asic has a function or power under 

18 ABT v Bond (1990) 170 clr 321, 338 considered a ‘reviewable decision’ to be an ‘ultimate 
or operative determination ’; langley, above n 16, 464; australian law reform commission 
(alrc), Principled Regulation: Federal Civil and Administrative Penalties in Australia, 
report 95 (2002) [21.45], where the alrc suggested that judicial review may be available for 
infringement notices under Administrative Decisions (Judicial Review) Act 1977 (cth) s 6, even 
though they may not be considered final and operative decisions.

19 Plaintiff s 157/2002 v Commonwealth (2003) 211 clr 476.
20 Australian Securities and Investments Commission Act 2001 (cth) s 59(2)(c).
21 Under Corporations Act 2001 (cth) s 1317dad(1)(b), asic is required to conduct a hearing 

before it issues an infringement notice; enforceable undertakings are ‘negotiated settlements’, 
which implies that there is some form of hearing held between the entity and asic before 
asic determines whether it will accept such an undertaking. see also australian securities and 
investments commission (asic), Regulatory Guide 100: Enforceable Undertakings (march 
2007) [1.7] - [1.8].

22 Administrative Decisions (Judicial Review) Act 1977 (cth) ss 5-6.
23 Corporations Act 2001 (cth) s 1317dai(6) and Australian Securities and Investments 

Commission Act 2001 (cth) ss 93aa, 93a make no express provision for internal merits where 
asic refuses to consent to a variation or withdrawal of an enforceable undertaking. see below 
part iv merits review for a more detailed discussion of internal merits review. 

24 Corporations Act 2001 (cth) s 1317c(i)–(j); Australian Securities and Investments Commission 
Act 2001 (cth) s 244.

25 Corporations Act 2001 (cth) s 1317dai(6); Australian Securities and Investments Commission 
Act 2001 (cth) ss 93aa, 93a.

26 Corporations Act 2001 (cth) s 1717c(i)–(j); Australian Securities and Investments Commission 
Act 2001 (cth) s 244.
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the asic act. section 93a(1) of the asic act is worded similarly but refers to the ‘responsible 
entity of a registered scheme’ rather than ‘person’. When asic suspects that a party has 
contravened the corporations legislation, either asic or the party may propose entering into an 
undertaking.27

enforceable undertakings are flexible sanctions,28 reflecting a negotiated compromise 
between the two parties, where ‘the alleged offender will promise to do or refrain from doing 
certain things.’29 once an undertaking has been accepted, the other party cannot withdraw or 
vary the undertaking without asic’s consent.30 if asic refuses its consent, there is no formal 
internal review available of this decision. if, however, asic determines that the other person or 
responsible entity has breached the agreement, then asic can seek to have the promise enforced 
by the court.31 arguably, asic may form such a belief where the other party has requested the 
withdrawal or variation of the enforceable undertaking, indicating that perhaps it cannot or will 
not perform its obligations under the existing undertaking. consequently, where asic refuses a 
request for a variation or withdrawal of an enforceable undertaking, this may expose the other 
party to court action instigated by asic. 

enforceable undertakings are not often used by asic. this is evidenced by the fact that 
from 1998 until June 2009, asic only accepted 297 enforceable undertakings.32 in 2008, asic 
entered into 13 enforceable undertakings, and from January to June 2009, it has accepted four.33

asic’s regulatory guide indicates the factors that may influence it to accept an enforceable 
undertaking;34 for example, whether the conduct was inadvertent and/or the person’s willingness 
to publicly acknowledge asic’s concerns about its conduct and/or how co-operative they have 
been with asic.35 further, the aat considers an enforceable undertaking an inappropriate 
sanction where a person has engaged in a ‘continuing pattern’ of serious breaches of their 
statutory duties36 and/or where a person’s behaviour is ‘reckless’, rather than inadvertent.37 
as there are no statutory criteria which asic must adhere to when determining whether to 
accept an enforceable undertaking, this emphasises its wide discretion in this area. if asic 
refuses to enter into an enforceable undertaking, it may decide to take other action against the 
entity, such as seeking a civil sanction for a contravention of the legislation.38 importantly, 
asic’s determination to accept or reject an enforceable undertaking cannot be reviewed by 
the aat.39 this raises concerns about asic’s level of accountability in relation to enforceable 
undertakings. 

B. Infringement Notices
infringement notices were introduced under part 9.4aa of the Corporations Act to provide 

asic with an alternative tool to encourage compliance with the continuous disclosure 
requirements, without having to bring court action.40 at the time, the legislators considered 

27 asic, above n 21, [1.5].
28 ibid [2]; Australian Securities and Investments Commission Act 2001 (cth) ss 93aa, 93a.
29 marina nehme, ‘enforceable Undertakings in australia and Beyond’ (2005) 18 Australian 

Journal of Corporate Law 1.
30  Australian Securities and Investments Commission Act 2001 (cth) ss 93aa(2), 93a(2).
31 Australian Securities and Investments Commission Act 2001 (cth) ss 93aa(3)–(4), 93a(3)–(4).
32 asic, Enforceable undertakings register <http://www.asic.gov.au/asic/asic.nsf> at 16 october 

2009.
33 ibid.
34 asic, above n 21, [2].
35 ibid [2.10].
36 Jungstedt v ASIC [2003] aata 159 [337].
37 Franke v ASIC [2008] aata 83 [26].
38 Australian Securities and Investments Commission Act 2001 (cth) ss 93aa(3)–(4), 93a(3)–(4).
39 Australian Securities and Investments Commission Act 2001 (cth) s 244.
40 asic, Annual Report (1998-99) 34.
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that the proposed legislative scheme appropriately balanced asic’s public interest role by 
enhancing its capacity to deal with relatively minor contraventions of the continuous disclosure 
provisions, while also providing adequate procedural safeguards to protect the private interests 
of the regulated community.41 it was also noted that asic was already performing a similar role 
in relation to the suspension or cancellation of financial services licences under the corporations 
legislation and that the issuing of infringement notices by asic would operate in a similar 
way.42 however, unlike for banning orders43 and disqualification orders44 under the corporations 
legislation, merits review by the aat was expressly excluded for infringement notices.45 the 
rationale for this exclusion was that asic’s decision to issue an infringement notice is not 
considered a final determination because the disclosing entity is not legally obliged to obey the 
infringement notice.46 

infringement notices were also seen as a type of ‘on the spot fine’, which in fact is not the 
case, as the process is complex,47 involving 10 steps which are set out under ss 1317daa to 
1317daJ of the Corporations Act.

When asic issues an infringement notice under part 9.4aa of the Corporations Act, it applies 
the legislative criteria in ss 674(2) or 675(2), which are the continuous disclosure provisions 
under the act. Before issuing an infringement notice, asic must provide the disclosing entity 
with a statement of its reasons and allow the disclosing entity to respond by making oral and/or 
written submissions.48 after asic conducts its own investigations49 and considers any evidence 
submitted by the alleged offender,50if asic reasonably believes that the disclosing entity may 
have contravened the continuous disclosure provisions, it may issue an infringement notice. 
accordingly, it is neither quick and can hardly be described as an ‘on the spot fine’. further, 
asic’s determination to issue or withdraw an infringement notice cannot be reviewed by the 
aat.51 

infringement notices are not limited to fines,52 which vary in amount depending on the 
company’s size,53 but may also require the disclosing entity to provide specific information, 
which asic itself determines, to the public, australian securities exchange (asX)54 or asic55 
to rectify the alleged breach committed by the disclosing entity.56 section 1317dae of the 
Corporations Act prescribes the information that must be contained in an infringement notice, 
which includes the effect of compliance under s 1317daf or noncompliance as provided by s 
1317dag. the notice must also state that the disclosing entity can make a written request to 

41 explanatory memorandum, corporate law and economic reform program (audit reform and 
corporate disclosure) Bill 2003 (cth) [5.462].

42 ibid [5.466].
43 Corporations Act 2001 (cth) s 920a.
44 Corporations Act 2001 (cth) s 206f.
45 Corporations Act 2001 (cth) s 1317c(i)–(j). 
46 explanatory memorandum, corporate law and economic reform program (audit reform and 

corporate disclosure) Bill 2003 (cth) [5.462]. 
47 marina nehme, margaret hyland and michael adams, ‘enhancement of continuous disclosure’ 

(2007) 21 Australian Journal of Corporate Law 121.
48 Corporations Act 2001 (cth) s 1317dad(1).
49 Corporations Act 2001 (cth) ss 1317dac,1317dad.
50 Corporations Act 2001 (cth) s 1317dad(1).
51 Corporations Act 2001 (cth) s 1317c(i)–(j).
52 Corporations Act 2001 (cth) s 1317dae(1)(g).
53 Corporations Act 2001 (cth) s 1317c(i)–(j).
 Corporations Act 2001 (cth) s 1317dae(2)–(7).
54 Corporations Act 2001 (cth) s 1317dae(1)(i).
55 Corporations Act 2001 (cth) s 1317dae(1)(j).
56 Corporations Act 2001 (cth) s 1317dae(1)(e).
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asic to withdraw the infringement notice.57 if the disclosing entity accepts the infringement 
notice, it has 28 days to comply.58 

part 9.4aa of the Corporations Act sets up a type of statutory undertaking or estoppel where, 
if the disclosing entity obeys asic’s determination, then asic cannot commence certain court 
proceedings against it.59 Unlike enforceable undertakings, infringement notices are not enforced 
by the court. if the disclosing entity ignores the infringement notice, then asic is released from 
its statutory promise and may commence new and different proceedings against the disclosing 
entity, requesting the court to make a declaration that the entity has breached the continuous 
disclosure provisions.60 this is also the situation where asic withdraws an infringement 
notice. on proof of contravention, the court may grant a pecuniary penalty order61 or an order 
to disclose or publish information,62 but for an actual contravention of the continuous disclosure 
provisions, not for an alleged breach. 

Up until June 2009, asic has only issued nine infringement notices,63 which indicates that 
asic does not readily use this power. asic’s infrequent use of infringement notices may be 
partly caused by the current procedural requirements, which result in a fairly lengthy process, 
‘taking on average over eight months from the date of the alleged breach to the finalisation of the 
infringement notice process’.64 evidently, this was not the intended outcome, as infringement 
notices were introduced into the Corporations Act to provide asic with a ‘fast and less 
expensive remedy compared to the existing enforcement mechanisms’.65

C. Recap
for infringement notices, unlike enforceable undertakings, there is no admission of liability, 
which is emphasised by the legislation66 and also reinforced in asic’s media releases and 
regulatory guidelines.67 enforceable undertakings are made publicly available through a register, 
which may be accessed, for example, through asic’s website and through media releases made 
by asic.68 infringement notices are not recorded in a register, but the contents of such notices 
are publicly available from asic.69 this provides a certain degree of transparency for these 
administrative sanctions and some level of accountability by asic to the public. 

however, it is important to consider the impact that publicity may have on the corporate 
image of an entity which has been issued with an infringement notice or accepted an enforceable 
undertaking. 

as stated above, asic may notify the public that it has accepted an enforceable undertaking 
through media releases and the public register. therefore an entity is aware that the contents 
of the enforceable undertaking will be made publicly available. accordingly, an entity may 
consider the possible negative impact on its corporate image that may be generated by such 

57 Corporations Act 2001 (cth) s 1317dae(l).
58 Corporations Act 2001 (cth) s 1317dah(1).
59 Corporations Act 2001 (cth) ss 1317daf(5)–(6).
60 Corporations Act 2001 (cth) ss 1317dag(2).
61 Corporations Act 2001 (cth) s 1317g.
62 Corporations Act 2001 (cth) s 1324B. 
63 asic, Media releases and advisories http://www.asic.gov.au/asic/asic.nsf/byheadline/

media%20centre> at 16 october 2009.
64 langley, above n 16, 457.
65 asic, Continuous Disclosure Obligations: Infringement Notices: An ASIC Guide (2004) 4; 

rebecca langley, above n 16, 456.
66 Corporations Act (2001) ss 1317daf(4), 1317daJ(2)(b); asic, above n 21, [3.3].
67 asic, Regulatory Guide 73 — Continuous Disclosure Obligations: Infringement Notices (may 

2004) [25].
68 Corporations Act 2001 (cth) s 1274.
69 for example, information can be obtained through asic’s media releases.
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publicity when it enters into an enforceable undertaking or requests asic to consent to a 
variation or withdrawal of the enforceable undertaking.

although the corporations legislation states that asic must not publish any details about a 
disclosing entity’s failure to comply with an infringement notice, it is not an offence if asic 
does so.70 further, possibly no action at all is taken against asic for ignoring this provision. 
this is supported by the fact that asic stated before the senate estimates committee not only 
that telstra had disobeyed an infringement notice but also that asic considered that telstra had 
actually breached, and not just allegedly breached, the continuous disclosure provisions.71 no 
action appears to have been taken against asic for its conduct in relation to telstra. 

further, publicity may have an adverse impact on a disclosing entity’s reputation in relation 
to investors and or consumers. the corporations legislation provides asic with a discretionary 
power to publish details about a disclosing entity’s compliance with an infringement notices, 
provided it includes a statement that compliance is not considered an admission of liability.72 
asic’s guidelines indicate that it will publish such details, which it does through its media 
releases.73 despite the statement that the acceptance of an infringement notice does not equate 
to an admission of liability, some stakeholders in the regulated community may still perceive the 
imposition of this administrative sanction by asic as an indication that the ‘alleged offender’ 
has in fact done something wrong.74 accordingly, this may exert a negative impact on that 
company’s corporate image.75 

it is a concern that a company’s good reputation could be impaired by a media publication 
stating that the company has compiled with an infringement notice.76 further, a company may 
need to consider the damage to its reputation in terms of costs when deciding whether to obey 
an infringement notice, given the negative publicity that may be generated.77 accordingly, this 
potentially adverse impact on a company’s corporate reputation may be one of the reasons why 
a disclosing entity, who objects to asic’s decision to issue an infringement notice, requests that 
the infringement notice be withdrawn, rather than complying with it or ignoring it. 

given the role of publicity in relation to these administrative sanctions, this may provide 
another reason as to why merits review should be available in relation to asic making its 
determination to impose these administrative sanctions.

the statutory exclusion of external merits review of asic’s decisions regarding infringement 
notices78 and enforceable undertakings,79 and the provision of only a minimum level of internal 
merits review, arguably allows asic to exercise wide discretionary powers with limited 
accountability. 

70 Corporations Act 2001 (cth) s 1317daJ(4).
71 australian institute of company directors, Law Reporter — Infringement Notices — It’s Time 

to Scrap Them (2006) <http://www.companydirectors.com.au/media/company+director/2006/
april/law+reporter+

infringement+notices> at 16 october 2009.
72 Corporations Act 2001 (cth) ss 1317daJ(1), 1317daJ(2)(c). 
73 asic, above n 67, [40].
74 note, an infringement notice is for an ‘alleged’ breach and therefore asic may have insufficient 

evidence to prove to a court that the disclosing entity has actually breached the provisions. 
despite claiming that telstra had in fact breached the continuous disclosure provisions, asic did 
not take any civil action against them. 

75 rebecca langley, above n 16, 460.
76 ibid. 
77 ibid 447.
78 Corporations Act 2001 (cth) 1317c(i)–(j).
79 Australian Securities and Investments Commission Act 2001 (cth) s 244(2).
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the availability of merits review has been selected by this author as the primary criteria to 

evaluate asic’s accountability when it imposes these administrative sanctions.80 this raises 
the question as to why is it is considered important that asic be made accountable for these 
decisions. this issue will now be considered. 

III. why should asIc Be held accountaBle?
there is generally wide acceptance for the concept of public accountability by regulators such 
as asic.81 robert Baldwin and martin cave identified ‘accountability’ and ‘transparency’ as 
two of five criteria that could be used for evaluating the effectiveness and/or legitimacy of a 
regulatory scheme in the public domain.82 the australian law reform commission (alrc) 
appears to have endorsed this view, as it readily accepted that public regulators should be 
made accountable and that for ‘accountability’ to be meaningful, the decision making process 
must be transparent and the public must understand the basis for the regulator’s decision 
and, most importantly, how these decisions can be reviewed.83 accountability concerns the 
‘general transparency of the activities of the regulators’ and not simply the review of individual 
cases.84 accordingly, these criteria of ‘transparency’, ‘reasons for the decision’ and particularly 
‘accountability’, as measured by the availability of review, will be considered in evaluating 
the effectiveness of the currently regulatory scheme which allows asic to issue infringement 
notices and accept enforceable undertakings.

arguably, better administration and ‘more rigorous and lawful decision making’ may result 
when regulators such as asic realise that their decisions are reviewable.85 review promotes 
accountability by ‘allowing decisions made by one decision maker to be tested by another’.86 
for example, it allows regulators to be guided by tribunal and court decisions, as they provide 
‘norms and procedures’.87 this is evidenced in asic’s published regulatory guidelines, which 
often refer to court decisions to support and guide its enforcement activities.88 further, external 
review allows regulators to claim ‘legitimacy’ for their decisions, as being ‘properly accountable 

80 infringement notices under the Corporations Act 2001 (cth) part 9.4aa and enforceable 
undertakings under the Australian Securities and Investments Commission Act 2001 (cth) ss 93a, 
93aa.

81 alrc, above n 18, [20.1]; administrative review council, The Contracting Out of Government 
Services, issues paper (1997) [2.13]; peter Bayne, ‘administrative law and the new 
managerialism in public administration’ (1988) 62 Australian Law Journal 1040.

82 Baldwin and cave, above n 15, 77.
83 alrc, above n 18, [20.1]; robert Baldwin, colin scott and christopher hood (eds), A Reader on 

Regulation (1998).
84 alrc, above n 18, [20.2]; mark aronson, Bruce dwyer and matthew groves, Judicial Review of 

Administrative Action (3rd ed, 2004) 1.
85 alrc, above n 18, [20.8].
86 ibid.
87 ibid [20.52].
88 see, eg, asic, Regulatory Guide 57: Notification of Rights of Review (2003) [57.6] which states 

that as the aat follows the high court’s decision in Australian Broadcasting Tribunal v Bond 
(1990) 170 clr 321 when interpreting the word ‘decision’ under the Administrative Appeals Act 
1975 (cth), then, accordingly, so will asic; asic, Policy Statement 103: Confidentiality and 
Release of Information, australian securities & investments commission, [ps 103.1] <www.
cpd.com.au/asic/ps/ps103.pdf> at 23 october 2001, states that ‘in this policy statement asic 
indicates the practices it will adopt in relation to the disclosure of information obtained by the 
exercise of its compulsory powers. the practices are adopted in the light of the high court’s 
decision in Johns v Australian Securities Commission (1993) 178 clr 408’.
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to, and controlled by, other public institutions’, making the process more transparent and 
independent.89 

further, regulators often claim that the public should support their actions because they are 
accountable to, and controlled by, a democratically representative body, such as parliament, and 
that such ‘oversight’ legitimises the exercise of their powers.90

however, controversy may arise where the regulator is made accountable to a body which 
is not democratically elected and is then criticised as being ‘unrepresentative’.91 for example, 
courts may be questioned as to their ‘competence’ to conduct reviews in ‘specialist areas’.92 
however, where regulators claim that they are the only body with the requisite ‘expertise’ to 
make certain determinations and to conduct any required review, this may generate public 
concern and ‘mistrust’.93 it cannot be assumed, nor is it generally accepted, that ‘experts’ will 
always act impartially. often their decisions are political because ‘competing interests are 
affected by regulation’ and these ‘tensions are resolved in a particular manner’.94 accordingly, 
this stresses the importance of independent external review where administrative sanctions 
are applied by public regulators, such as asic. further, the concept of ‘accountability’ often 
raises other related issues, such as the ‘appropriate’ degree of accountability, questions about 
the suitable reallocation of resources and the ‘accepted trade-off between accountability and the 
pursuit of regulatory objectives’.95 these issues are important when evaluating the effectiveness 
of the current regulatory scheme, given the competing public and private interests within this 
context.

the regulated and wider community may reasonably apprehend that asic’s determinations 
are not independent and impartial, and have a shared interest in requiring adequate legislative 
protective measures to make asic publicly accountable and thereby promote greater confidence 
in its determinations.96 these protective measures include both merits review and judicial review. 

merits review can be conducted internally by the agency itself and/or by an external 
body, such as the aat under s 25 of the Administrative Appeals Tribunal Act 1975 (cth). 
as commonwealth tribunals exercise administrative power, they can review the ‘merits’ of 
a case, which allows ‘all aspects of a challenged decision, including the finding of facts and 
the exercise of any discretion by the original decision maker’ to be reviewed.97 the aat, for 
example, may consider new evidence which was not available to the original decision maker 
when determining the ‘best’ or ‘preferable’ decision on the facts.98 not only can the aat affirm 
or vary the original decision, but it may also make a new decision to replace it.99 

89 sir anthony mason, ‘administrative review : the experience of the first 12 Years’ (1989) 18 
Federal Law Review 122.131; robin creyke and John mcmillan, Control of Government Action: 
Text, Cases & Commentary (2005),13; alrc, above n 18, [20.8].

90 Baldwin and cave, above n 15, 79.
91 ibid.
92 ibid.
93 ibid 80.
94 ibid.
95 ibid 79.
96 ibid 80.
97 Commonwealth v Ford (1986) 9 ald 433,437; Drake v Minister for Immigration and Ethnic 

Affairs (1979) 46 flr 409, 419.
98 Wharton v ASIC [2002] aata 443 [39]; PTLZ v ASIC [2008] aata 106 [58]; Re Greenham and 

Minister for Capital Territory [1979] 2 ald 137, 141; Drake v Minister for Immigration and 
Ethnic Affairs (1979) 46 flr 409, 419.

99 Administrative Appeals Tribunal Act 1975 (cth) s 43; see also ASIC v Donald [2002] fca 
1174 [33], which upheld the aat’s power to decide that an enforceable undertaking under the 
Australian Securities and Investments Commission Act 2001 (cth) s 93aa should be accepted by 
asic, when it was asked to review asic’s decision to impose a banning order, even though an 
enforceable undertaking is not a ‘reviewable decision’.
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providing there are no ouster provisions attempting to exclude judicial review, administrative 

decisions may be judicially reviewed by the courts under the AD (JR) Act or an appeal from 
certain decisions of the aat under s 44 of the Administrative Appeals Tribunal Act 1975 (cth). 
Judicial review may also be available under s 39B of the Judiciary Act 1903 (cth) or pursuant 
to s 75 of the Commonwealth Constitution.100 commonwealth courts, when performing judicial 
review, exercise judicial power, and cannot consider the merits of a case — only whether the 
decision was lawfully made.101 Where the court decides that the decision maker has acted 
unlawfully, the decision may be set aside and remitted back to that person to remake the decision, 
this time in accordance with the law.102

Judicial review is essential to ensure that a regulator acts lawfully within the legal limits 
of its powers. this type of review supports the rule of law by ensuring that no-one, including 
a statutory body such as asic, acts unlawfully. as previously discussed, judicial review is 
available for both infringement notices and enforceable undertakings, and therefore this form 
of review will not be considered.103 however, as outlined above, because judicial review and 
merits review perform different functions and achieve different outcomes, both forms of external 
review should be available when asic imposes these administrative sanctions. the availability 
of merits review will now be addressed.

Iv. merIts revIew

as noted before, the criteria selected to evaluate asic’s accountability is primarily the 
availability of internal and external merits review. each form of merits review will now be 
discussed with the focus being on the legislative provisions for infringement notices and 
enforceable undertakings. further, the justifications for limiting or excluding merits review will 
also be addressed. 

A. Internal Review
generally, internal merits review is conducted within the agency by a different and more senior 
person than the original decision maker.104 the outcome of such a review may be that a new 
decision is made or the original decision is affirmed or varied in some way.105 in terms of 
managerial efficiency, often regulators prefer internal review to external review as it is faster and 
more cost effective.106 internal review may be a formal or semi-formal process,107 is typically 
merits review, and may be single or two tiered.108 the alrc recommended that, generally, 
unless internal review is clearly inappropriate, there should be at least one level of internal 
review of a decision to impose an administrative sanction.109 

100 note that the high court held, in Plaintiff s 157/2002 v Commonwealth (2003) 211 clr 476,538, 
that the high court’s jurisdiction under the Commonwealth Constitution s 75 to conduct judicial 
review cannot be excluded by an ouster or privative clause. such a clause would be held to be 
constitutionally invalid.

101 Attorney-General (NSW) v Quinn (1990) 170 clr 1, 6; Abebe v Commonwealth (1999) 197 clr 
510, 579; roger douglas, Douglas and Jones’s Administrative Law (6th ed, 2009) 56.

102 douglas, above n 101, 771.
103 Australian Securities and Investments Commission v Donald (2003) 136 fcr 7; Daws v 

Australian Securities and Investments Commission [2006] aata 321; Administrative Decisions 
(Judicial Review) Act 1977 (cth) ss 5–6. 

104 administrative review council (arc), Internal Review of Agency Decision Making, report no 
44 (2000) [1.4]; alrc, above n 18, [20.11].

105 creyke and mcmillan, above n 89, 229; alrc, above n 18, [20.11].
106 alrc, above n 18, [20.12].
107 ibid [20.11].
108 ibid.
109 alrc, Securing Compliance: Civil and Administrative Penalties in Australian Federal 

Regulation, discussion paper 65 (2002) proposal 10–4; alrc, above n 18, [20.58].
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1. Factors that May Justify Limiting or Excluding Internal Review
there is some support for the view that internal review may not be suitable for all administrative 
decisions or for all regulators.110 Whether internal review is deemed necessary often depends on 
the type of sanction imposed and the nature of the regulated community.111 Where sanctions are 
automatically imposed by the legislation or arise in ‘high volume areas’, the alrc accepts that 
internal review may not always be appropriate.112 however, from June 2008 to June 2009, asic 
only issued one infringement notice and accepted 11 enforceable undertakings.113 accordingly, 
these sanctions are not frequently applied by asic. further, when asic imposes these sanctions, 
asic exercises fairly wide discretionary power in determining whether or not to apply the 
sanction. consequently, these administrative sanctions are not automatically imposed by virtue 
of an alleged breach of the legislation. 

however, there may be other reasons used to justify the exclusion or limitation of internal 
merits review. for example, internal review may be considered a waste of resources, where 
the determinations involve ‘serious decisions’ which generally are made by senior officers of 
the agency. further, if before the sanction was imposed the person affected was significantly 
involved in the process and was permitted ‘multiple opportunities to make submissions and 
appear before the decision maker at a hearing’,114 this may also justify excluding or limiting 
internal review. 

these reasons may have been considered when limiting internal review for infringement 
notices and enforceable undertakings, as they involve fairly ‘serious’ decisions for which 
the person affected has been afforded an opportunity to make oral and written submissions 
to asic before it imposes the sanction. although the hearing rule may have been complied 
with in terms of procedural fairness,115 the major concern is that asic’s determinations are not 
sufficiently impartial or neutral, given asic is both the accuser and investigator, controls the 
hearing procedure, and also makes the determination.116 as previously noted, asic is required 
by the corporations legislation to comply with natural justice when it conducts any hearings.117 
accordingly, any failure to do so may be challenged by judicial review.118 although judicial 
review may be available in relation to asic applying these administrative sanctions, the concern 
is that asic’s decision cannot be challenged by external merits review and only limited formal 
internal review is available. this is unsatisfactory, given asic’s dual role as both investigator 
and decision maker,119 making merits review, particularly external merits review, an effective 
method of ensuring that asic is made adequately accountable. 

further, under the corporations legislation asic is not required to provide reasons for refusing 
to consent to a variation or withdrawal of an enforceable undertaking or for withdrawing or 
refusing to withdraw an infringement notice. at common law, it is accepted that there is no right 

110 alrc, Securing Compliance, above n 109; alrc, above n 18, [21.15].
111 alrc, above n 18, [21.25].
112 asic, Submission CAP 15 (10 september 2002); alrc, above n 18, [21.16].
113 asic, above n 32; asic, above n 63.
114 alrc, above n 18, [21.24]; australian taxation office, Submission CAP 16 (17 september 2002) 

[1.48].
115 Minister for Immigration and Multicultural and Indigenous Affairs v WAFJ [2004] fcafc 5, 68; 

li Shi Ping v Minister for Immigration, Local Government and Ethnic Affairs (1994) 35 ald 
225.

116 Webb v R (1994) 181 clr 41; Baldwin and cave, above n 15, 80.
117 Corporations Act 2001 (cth) 1317c(i)–(j).
 Australian Securities and Investments Commission Act 2001 (cth) s 59(2)(c).
118 Plaintiff s 157/2002 v Commonwealth (2003) 211 clr 476. Administrative Decisions (Judicial 

Review) Act 1977 (cth) s 5(1)(a); Australian Constitution s 75; Winter v ASC (1995) 56 fcr 107 
[42]–[43], where it was held that there was no demonstration of a reasonable apprehension of bias 
and that the tentative view expressed did not support a finding that the decision maker did not 
have an ‘open mind’ when making the final determination.

119 langley, above n 16, 464.
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to reasons for administrative decisions.120 a person has a statutory right to reasons if they are 
able to seek merits review before the aat121 or is entitled to judicial review under the AD (JR) 
Act122 or where such a right is expressly provided by the legislation authorising the making of the 
determination.123 accordingly, as the corporations legislation is silent on this issue, and review 
by the aat has been excluded, this raises significant concerns about asic’s accountability. 
this could be corrected by enacting legislative reform making the provision of reasons a 
statutory requirement under the corporations legislation and/or by providing for merits review 
by the aat.124 Where reasons are provided for decisions, the process is generally perceived as 
more transparent.125 accordingly, such determinations may be more readily accepted by the 
person affected by the decision, as they understand the basis for the decision and may not 
necessarily wish to pursue review.126 therefore, providing a statutory right to reasons under the 
corporations legislation, and not only where a person seeks external review, may be effective in 
terms of costs, time and in promoting efficiency.

2. The Availability of Internal Merits Review for Infringement Notices 
indirectly, a disclosing entity may seek formal internal review of asic’s decision to issue an 
infringement notice under the Corporations Act by making a written submission to asic to 
‘withdraw the infringement notice’.127 however, if asic refuses, the disclosing entity has no 
further recourse in terms of merits review. further, asic’s regulatory guidelines do not state that 
a different or more senior person than the original decision maker will consider the submission 
for withdrawal.128 additionally, asic itself may withdraw an infringement notice, providing s 
1317daf(3) is not satisfied.129 again, there does not appear to be any formal internal merits 
review of this determination. it should be noted that if asic withdraws an infringement notice, 
this allows asic to commence civil or criminal penalty proceedings against the disclosing entity, 
which were barred while the infringement notice was in place.130 although the legislation does 
not require asic to provide reasons for its refusal to withdraw the notice, asic’s guidelines 
state that a person may request asic to provide reasons and asic will do so within 28 days.131

a disclosing entity may object to asic issuing an infringement notice because it believes 
that asic has made an incorrect decision based on the merits of the case. this may be the 
reason it requests asic to withdraw the notice. Where a disclosing entity objects to asic’s 
decision to issue an infringement notice, it could ignore it, request its withdrawal or comply, 
despite its objection.132 

120 Public Service Board (NSW) v Osmond (1986) 159 clr 656; Masu Financial Management Pty 
Ltd v FICS [2004] nsWsc 829 [17].

121 Administrative Appeals Tribunal Act 1975 (cth) s 28.
122 157/2002 v Commonwealth (2003) 211 clr 476.
 Administrative Decision (Judicial Review) Act 1977 (cth) s 13.
123 see, eg, Corporations Act 2001 (cth) s 920f(1)–(2), which requires asic to provide reasons for 

making or varying a banning order.
124 Administrative Appeals Tribunal Act 1975 (cth) s 28.
125 Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte palme (2003) 

216 clr 212, 459 (Kirby J); paul craig, ‘the common law, reasons and administrative 
Justice’ (1994) 53 Cambridge Law Journal 282, 283.

126 Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte Palme (2003) 
216 clr 212, 459 (Kirby J); alrc, above n 18, [20.1].

127 Corporations Act 2001 (cth) s 1317dai(1).
128 asic, above n 67, [32]; Corporations Act 2001 (cth) s 1317dai(6)(d)–(e).
129 Corporations Act 2001 (cth) s 1317dai(3).
130 Corporations Act 2001 (cth) s 1317dai(6)(d)–(e). 
131 asic, Regulatory Guide 8: Hearings Practice manual (may 1999)[3.16].
132 see langley, above n 16, where she examines seven companies which complied with 

infringement notices, and states, at 455, that five of these companies considered that at the time of 
the alleged breach, the information was either unavailable or too uncertain to warrant disclosure.
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alternatively, a disclosing entity may object to asic withdrawing an infringement notice 
because it may prefer to comply with the infringement notice rather than risk asic pursuing 
civil or criminal sanctions against it for the matters raised in the notice. accordingly, such an 
entity may wish to have asic’s decision to withdraw the infringement notice reviewed, to 
allow it an opportunity to persuade the person conducting the review that the infringement 
notice should not be withdrawn. 

vesting all the power in asic’s hands to both impose and withdraw an infringement notice, 
with limited internal merits review, no external merits review and no statutory right to reasons 
under the Corporations Act, further strengthens asic’s power, while simultaneously weakening 
its accountability to the regulated community. 

3. The Availability of Internal Merits Review for Enforceable Undertakings
Under ss 93aa(2) and 93a(2) of the asic act, a person can only withdraw or vary an 
undertaking with asic’s consent. indirectly, this operates as a form of internal review of the 
initial undertaking. however, the corporations legislation and asic’s regulatory guide provides 
no indication as to how such a review will be conducted.133 again, this provides asic with 
very wide discretionary power. additionally, there does not appear to be any formal internal 
review available, where asic refuses its consent. further, there are no specified times frames 
within the legislation or asic’s regulatory guide stating how long it will take asic to provide 
or refuse its consent, nor is there any indication that a different person to the original delegate 
will consider this request for variation or cancellation.134 

as asic is the corporate regulator and is vested with wide enforcement powers, arguably 
the negotiations between itself and the other party are not conducted from an equal bargaining 
position. if asic refuses to vary such an undertaking, there may be reasons based on the 
‘merits’ of the case for requesting such a change. allowing the party an opportunity to challenge 
asic’s refusal to withdraw or vary the undertaking on its merits, before a person who was 
not the original delegate of asic, would make asic more accountable for its decisions and 
provide a greater level of protection to this party, without requiring court action to enforce or 
vary the undertaking. the negotiated settlement between asic and the other party ought to 
be distinguished from other commercial undertakings, as here the negotiations are conducted 
with the corporate regulator, who has very wide powers of enforcement and compliance at its 
disposal, placing it in a very different position to other negotiated settlements in the commercial 
area.

if asic considers that the person or responsible entity has breached the undertaking, asic 
can seek a court order that may either enforce the undertaking made with asic or the court may 
make any other order it considers appropriate.135 evidently, the court does not simply ‘rubber 
stamp’ the undertaking negotiated between asic and the other party but exercises its own 
discretion when making its orders in response to asic’s request to enforce the undertaking.136 
this provides some protection to the other party as the court reviews the undertaking before 
making its orders. a person’s request that asic consent to a variation or withdrawal of the 
enforceable undertaking could signal to asic that the person cannot, or is unwilling to, obey the 
undertaking. accordingly, if asic refuses its consent, it may consider the person’s request for 
variation or cancellation of the undertaking as support for its determination that the person has 
breached the undertaking, and may then seek a court order to enforce the undertaking. an entity 
wishing to avoid court proceedings may simply want some form of merits review to challenge 
asic’s decision not to vary or withdraw the undertaking. as it is not entitled to this under the 
current legislative regime, it may be reluctant to request a variation or cancellation because this 
may provide an incentive for asic to commence legal action against the entity. arguably, the 

133 asic, above n 21, [3.11 to 3.17].
134 ibid .
135 Australian Securities and Investments Commission Act 2001 (cth) ss 93aa(4), 93a(4).
136 Australian Securities and Investments Commission Act 2001 (cth) ss 93aa(3)–(4), 93a(3)–(4).
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current procedures leave the affected party with insufficient safeguards to challenge asic’s 
decisions on their merits and potentially expose such a party to an arbitrary use of power. 

4. Recap
formal internal review is somewhat limited in relation to infringement notices and enforceable 
undertakings. as these sanctions are not frequently applied by asic and involve the exercise 
of discretionary power by asic, this lends support to making internal merits review available. 
however, as these decisions are quite ‘serious’ and are made by fairly senior staff of asic, and 
the parties have been afforded the opportunity to state their case to asic before the sanction 
was imposed, these factors may partly justify limiting, although not excluding, internal merits 
review.

however, ‘internal review can never be a substitute for external review’137 as it lacks the 
independence and credibility of external review. generally, the public has little confidence in a 
system which is not independent of the decision maker. true accountability therefore necessitates 
‘independent, external avenues of review’.138 accordingly, both internal and external review is 
needed. if cost and efficiency require a choice between internal and external review, then external 
review should take precedence.139 there may be some justification for limiting internal review 
in order to protect the public’s interest in asic being able to apply these sanctions relatively 
quickly in order to promote and protect the transparency and efficient operation of the financial 
market. however, an appropriate balance needs to be effected between the competing interests 
and, as these administrative sanctions are not frequently applied, to allow merits review would 
not overly increase the cost or inefficiency of the system. further, merits review, as compared 
to asic initiating court proceedings against an entity that ignores an administrative sanction, 
should provide advantages in terms of costs and time. 

to further evaluate asic’s accountability, the availability of external merits review for 
infringement notices and enforceable undertakings will now be examined.

B. External Review
external review is conducted by either the courts or tribunals, depending on whether judicial 
review or merits review is being sought. the advantage of external review is that it is independent 
of the original decision maker.

external merits review may be conducted by the aat, which can affirm, vary or make a new 
decision 140 on a wide range of administrative decisions, providing the conferring legislation 
allows it to do so.141 Judicial review is generally available, unless expressly excluded by 
legislation, while external merits review is only available if expressly provided for in the 
legislation

Where administrative sanctions are imposed, external review may be the first or only avenue 
of review. legislation may also exclude or limit either one or both forms of external review. 
however, the high court has held that any attempt to oust the jurisdiction of the high court itself 
would be unconstitutional.142 for infringement notices and enforceable undertakings, external 

137 John Uhr, ‘accountability without independent external review’ (1997) 84 Canberra Bulletin of 
Public Administration 57, 58; alrc, above n 18, [20.16].

138 alrc, above n 18, [20.17].
139 robin creyke, ‘sunset for administrative law industry? reflection on developments under a 

coalition government’ (1998) 87 Canberra Bulletin of Public Administration 39, 48.
140 Administrative Appeals Act 1975 (cth) s 43.
141 Administrative Appeals Act 1975 (cth) s 25.
142 Plaintiff s 157/2002 v Commonwealth (2003) 211 clr 476.
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merits review is unavailable, although judicial review may be sought under the common law or 
under the AD(JR) Act,143 providing they are considered to be ‘reviewable decisions’.144

1. Factors that May Justify Limiting or Excluding External Merits Review
the alrc accepted that external review may be inappropriate for some decisions; for instance 
decisions to commence legal proceedings to seek a civil or criminal penalty or ‘legislation 
like decisions of broad application (which are subject to the accountability safeguards that 
apply to legislative decisions), or decisions that automatically flow from the happening of 
a set of circumstances (which leave no room for merits review to operate).’145 accordingly, 
external merits review may not be appropriate where administrative decisions do not involve 
the exercise of any discretion by the decision maker, but simply involve the application of a 
sanction prescribed by the legislation for a particular fact situation which is also defined by the 
legislation. for instance, external merits review is unavailable where a person is automatically 
disqualified from managing a corporation under s 206B of the Corporations Act on proof of a 
conviction for a defined criminal offence. however, both infringement notices and enforceable 
undertakings involve the application of discretionary power by asic. for example, with 
infringement notices, before asic issues the notice it must consider any guidelines provided 
by the asX or ‘any other relevant matter’,146 which allows it discretionary power. in relation 
to enforceable undertakings, as they are negotiated settlements between asic and the other 
party, evidently asic exercises discretionary power in determining what it considers important 
in reaching such a compromise. such an exercise of discretionary power by asic, when it 
imposes these administrative sanctions, further supports the argument that greater statutory 
protections are needed to make asic accountable for these decisions by providing increased 
access to internal review and making external merits review available. 

apart from the types of decisions outlined above, the alrc recommended that where 
regulators impose administrative sanctions, generally both external merits and judicial review 
should be available.147 however, asic strongly opposed this, claiming it was ‘contrary to 
established law and practice in that ‘only final and operative penalty decisions’ should be ‘subject 
to external merits or judicial review.’148 asic claimed that to recommend otherwise would 
indicate that the alrc was suggesting a reform of the standing rules. the alrc response at 
the time was that this was not its intention.149 

accordingly, the alrc considered that merits review may also be unsuitable where a decision 
is ‘preliminary or procedural’ as, generally, it would not have substantive consequences. review 
would only serve to ‘frustrate the making of substantive decisions.’150 a further rationalisation for 
excluding external merits review is that as the entity was not obliged to obey the administrative 
sanction, it was therefore considered as having consented to asic applying the sanction. 
accordingly, the relevant determination is not asic’s decision to apply the sanction but rather 
asic’s determination as to whether or not it will initiate court proceedings if the entity disobeys 
the sanction.151 the decision to commence legal proceedings is generally accepted as a non-
reviewable decision.152 arguably this reasoning was used to support the exclusion of external 

143 Administrative Decisions (Judicial Review) Act 1977 (cth) s 6.
144 ABT v Bond (1990) 170 clr 321,338 considered a ‘reviewable decision’ to be the ‘ultimate or 

operative determination’. 
145 alrc, above n 18, [21.48].
146 Corporations Act 2001 (cth) s 1317dac(4).
147 alrc, above n 18, [21.46].
148 ibid [21.44]; asic, above n 112, 37; ABT v Bond (1990) 170 clr 321.
149 alrc, above n 18, [21.44].
150 ibid [21.9].
151 explanatory memorandum, corporate law and economic reform program (audit reform and 

corporate disclosure) Bill 2003 (cth) [5.466]
152 alrc, above n 18, [21.48].
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merits review for enforceable undertakings and infringement notices. however, this allows 
asic to engage in this administrative activity with limited accountability. 

it is not really an answer to the problem, to state that judicial review may be available 
under the AD (JR) Act,153 s 79B of the Judiciary Act 1903 (cth) or s 75 of the Commonwealth 
Constitution. a person’s complaint may not be that asic has acted ‘unlawfully’, warranting 
judicial review, but rather that asic’s decision was not the ‘best or preferable decision’. further, 
the rules of evidence, standard of proof and formality of the procedures vary greatly between 
merits review by administrative tribunals and judicial review by the courts. in addition, the 
financial costs of seeking judicial review may be outside the reach of most small companies, 
making such review ‘illusory’.154 as previously discussed, the outcomes for the two types of 
review also differ in that judicial review requires the matter to be remitted to asic to remake 
the decision in accordance with the law, while merits review allows the tribunal to make a new 
decision to replace asic’s decision.155

if a disclosing entity ignores an infringement notice, then unlike for enforceable undertakings, 
asic does not request a court order to enforce the infringement notice. instead, asic may 
initiate new proceedings to seek either a criminal or civil penalty order for an actual breach of the 
continuous disclosure provisions.156 therefore, unlike enforceable undertakings, infringement 
notices issued by asic in this sense are not ‘preliminary determinations’ and should be subject 
to external merits review. 

however, the contrary view is that as the disclosing entity can simply ignore the notice, 
compliance with the notice is consensual and thereby external merits review is not required.157 
although it is true that the disclosing entity may refuse to obey the notice, it then runs the risk 
that asic may commence civil or criminal proceedings against it for the matters raised in 
the infringement notice. indirectly, therefore, asic has a tool to coerce the disclosing entity 
into complying with its determination. accordingly, such a determination should be subject 
to external merits review as infringement notices may have substantive consequences for the 
disclosing entity, both where it obeys the notice and where it ignores it. this is supported by 
the administrative review council (arc), which considered external review appropriate for 
recommendations or preliminary decisions that have a ‘substantive or operative effect’.158 the 
arc considered that such an effect depended on whether the final decision maker reviews 
all the facts and circumstances when making their decision or simply rubber stamps the 
recommendation.159 as previously stated for infringement notices, it is asic and not the courts 
which makes the determination to issue and enforce the notice. 

however, with enforceable undertakings, the actual enforcement of the undertaking is 
conducted by the courts and not asic.160 if asic considers that the person has breached the 
enforceable undertaking, it can request a court order, which may include an order to enforce the 
undertaking itself or any order the court considers appropriate. Where enforceable undertakings 

153 subject to the issue as to whether it would be considered a ‘reviewable’ decision to come within 
the Administrative Decisions Judicial Review Act 1977 (cth) ss 5–6.

154 langley, above n 16, 464.
155 see, eg, Murdaca v Accounts Control Management Services Pty Ltd [2007] fca 577, in 

which the federal court upheld an appeal by asic against a decision of the aat concerning 
a disqualification order. the matter was remitted back to the aat to make a new decision in 
accordance with the law; also see Daws v Australian Securities and Investments Commission 
[2006] aata 321.

156 Corporations Act 2001 (cth) ss 674–5. a breach of either section may constitute an offence under 
s1311(1) or a civil penalty under s 1317e.

157 explanatory memorandum, corporate law and economic reform program (audit reform and 
corporate disclosure) Bill 2003 (cth) [5.466].

158 arc, What Decisions Should Be Subject to Merits Review? (1999) [8]; alrc, above n 18, 
[21.9].

159 ibid [4.48].
160 Australian Securities and Investments Commission Act 2001 (cth) s 93aa(4).
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are negotiated, accepted and complied with by the entity, arguably they have a substantive 
and operative effect. accordingly, external merits review ought to be available. if the entity 
complies with the undertaking, although there is limited internal review, external merits review 
is unavailable to challenge the initial negotiated agreement. perhaps some would argue that 
the entity was not forced to enter into the negotiated settlement, but elected to do so. however, 
where a person is negotiating with the corporate regulator, who is also empowered to seek civil, 
criminal and administrative sanctions against you, this raises the question as to whether there 
is a level playing field. What protections are afforded to the entity, if it disagrees with asic? 
greater procedural protections for the regulated community are needed to make asic more 
accountable for its determinations to accept enforceable undertakings.

the classification of infringement notices and enforceable undertakings as ‘preliminary’ and 
‘consensual’ determinations was used to justify excluding external merits review and thereby 
reduce asic’s level of accountability. although the alrc did not recommend amending the 
tests for ‘standing’ and ‘jurisdiction’ for external merits review of such decisions, it noted that 
judicial review may apply to the ‘conduct or other activities’ of a regulator, even where there 
was not a ‘final and operative penalty decision.’161 

v. proposed reform

despite the alrc’s reluctance to advocate changing the standing rules, perhaps this is what 
is required. a suggestion would be to frame the rules in a similar way to those used under 
the AD (JR) Act, by allowing the aat jurisdiction to consider the merits of the regulator’s 
‘administrative conduct’, even where its determinations are not deemed final. further, the aat’s 
jurisdiction to review asic’s determinations to issue infringement notices or accept enforceable 
undertakings should be expressly provided for under the corporations legislation. it should 
be noted that currently, under the corporations legislation, external merits review is available 
when asic applies other administrative sanctions, such as banning orders and disqualification 
orders.162 defining infringement notices and enforceable undertakings as ‘reviewable decisions’ 
by express provisions within the corporations legislation would clarify the situation and reduce 
the time spent by courts and tribunals in determining issues of jurisdiction and the meaning 
of terms, such as ‘reviewable decision’.163 further, allowing access to the aat, which is an 
existing tribunal that already provides merits review for other administrative sanctions imposed 
by asic, would be an easier and more cost-effective solution than setting up a new, specialist 
independent review tribunal.164 

vI. conclusIon

Where legislators exclude one form of review, whether it be internal review, external merits 
review or judicial review, some justification is needed for weakening the level of accountability 
by the regulator. although administrative speed, efficiency and cost may be considered as some 
justification for limiting or excluding internal review, these same arguments should not be used 
to rationalise excluding external merits review. arguably, this should be particularly the case 
where a regulator such as asic wields significant power and can apply administrative sanctions 
which may substantially affect those upon whom they are imposed. accordingly, the exclusion 
of external merits review and the limitation of internal review for such administrative sanctions 
only serves to weaken asic’s accountability to the public.

161 alrc, above n 18, [21.45]. 
162 see, eg, banning orders and disqualification orders under Corporations Act 2001 (cth) ss 920a, 

206f.
163 see ABT v Bond (1990) 170 clr 321.
164 see langley, above n 16, 465, where she suggests the setting up of an independent review body 

similar to the takeovers panel.
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as asic does not frequently issue infringement notices or accept enforceable undertakings, 

administrative efficiency and costs should not be the primary consideration when deciding 
whether or not to exclude merits review for these administrative sanctions. the paramount 
concern should always be the public’s interest in regulators acting fairly, consistently and 
transparently, and being made accountable for their decisions by providing ‘systems of review.’165 
for the regulated and wider community to accept asic’s determinations, asic must be made 
accountable. this requires the availability of both judicial review and external merits review. 

it would seem that the legislative framework relating to merits review of asic’s determinations, 
particularly for infringement notices and enforceable undertakings, is inadequate. to promote 
greater accountability by asic for these administrative sanctions, it is suggested that the present 
legislative safeguards need to be strengthened. external merits review should be made available 
for both infringement notices and enforceable undertakings. it is therefore recommended that 
the current standing rules and jurisdiction of the aat should be amended to allow merits review 
of asic’s administrative conduct, in a similar way to judicial review under the AD (JR) Act.166 
further, the corporations legislation should be amended to expressly provide that infringement 
notices and enforceable undertakings are ‘reviewable decisions’. doing so would overcome 
the justification that external merits review is excluded because the decisions are considered to 
be recommendations or preliminary determinations, without any substantive effect. further, a 
statutory right to reasons ought to be provided, preferably under the corporations legislation and/
or by making external merits review to the aat available.167 such legislative reform is necessary 
to strengthen asic’s accountability and to enhance public confidence in its determinations, 
knowing that the corporate regulator itself is also being watched.

165 alrc, above n 18, [20.60].
166 Administrative Decisions (Judicial Review) Act 1977 (cth) s 6.
167 Administrative Appeals Tribunal Act 1975 (cth) s 28.
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ORDER FROM CHAOS? TRIBUNAL REFORM IN NEW 
ZEALAND

W John hopkins*

I. IntroductIon

In November 2006, the New Zealand Law Commission and the Ministry of Justice launched 
a joint program of tribunal reform in New Zealand. The aim of the project was to ‘provide a 
final report on the issues involved in establishing a unified tribunal structure, including the 
operational implications of the incremental inclusion of tribunals in the new structure’1 and 
to ‘recommend a structure for existing tribunals as well as a framework for the establishment 
of tribunals in the future’.2 This unusual joint endeavour was developed in incremental steps 
through a series of reports published by both the Law Commission and the Ministry.3 The most 
recent of these was published by the Law Commission late in 2008 and it is this document 
which forms the basis for the following discussion.4 It is important to note at this point that this 
report, although relatively comprehensive, was not intended to be the final document.5 Although 
the project made clear the direction that the Law Commission intended to pursue (and some 
elements of the reform had already been settled by Cabinet) it still remained at the stage of 
recommendation, with further reports and discussion expected.

At the time of writing this paper, however, it would appear that this 2008 report is as far as 
we are likely to get in the near future as the current government has put tribunal reform on ice. 
Given the current state of the tribunal sector in New Zealand, which is explored below, this is 
a disappointing but not entirely surprising development. Although the tribunal system in New 
Zealand has been ripe for reform almost since the first tribunal was established, successive 
attempts to introduce coherence to the ‘system’ have foundered in the difficult waters of the 
legislative process. The failure to properly consider the place of tribunals in the New Zealand 
legal system is an indictment of the political system rather than the tribunals themselves. From 
their humble (and relatively late) beginnings in 1908, tribunals now handle the vast majority 
of legally adjudicated disputes in New Zealand, particularly in the field of administrative law. 
Most grievances against the state will be addressed, at least initially, by a specialist adjudicative 
institution outside the formal court structure.6

Despite their fundamental importance to the delivery of justice in New Zealand, tribunals 
remain a largely forgotten element of the legal system, at least amongst academics. In academia, 
the tribunal is an unfashionable backwater, with few New Zealand texts giving more than 
the most cursory coverage of these institutions.7 It should be no surprise then, given their 

* Dr W John Hopkins, School of Law, University of Canterbury
1 Unified Tribunal Framework Terms of Reference (2006).
2 Law Commission, Tribunal Reform: Study Paper, Study Paper 20 (2008) [4].
3 Law Commission, Tribunals in New Zealand, Issues Paper 6 (2008); Law Commission, Table of All 

Bodies that May Be Considered Tribunals - Occasional Paper  2 (2008); New Zealand Ministry of 
Justice, Tribunals in New Zealand: The Government’s Preferred Approach to Reform (2008).

4 Law Commission, above n 2.
5 Although styled as a study paper, the Law Commission report presents a clear structure for reform, 

particularly when read in tandem with the Ministry of Justice Report, to which it regularly refers.
6 Formally, this will usually be a tribunal, such as the Taxation Review Authority in relation to the 

Inland Revenue Department or the Residence Review Board in relation to residence decisions of the 
Immigration Service. . 

7 There are a number of excellent specialist texts published outside New Zealand but given the 
importance of the subject, they are still few in number. See, eg, Peter Cane, Administrative 
Tribunals and Adjudication (2009). Cane himself comments on the dearth of writing in this area.
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astonishingly low profile in New Zealand, that tribunals remain largely unloved, unnoticed and 
unreformed institutions. This article is a small attempt to turn the academic spotlight onto this 
crucial element of New Zealand’s legal system, in the light of the Law Commission’s proposals 
for reform.

Although this article uses the Law Commission’s proposals as its context, its underlying 
themes are more generic. The Law Commission’s approach (influenced by the Ministry of 
Justice) was to define tribunals as a single and distinct sector of the legal system. This sector, 
thus defined, was subject to a series of overarching reform proposals to create a single tribunal 
structure and a single legislative framework. The umbrella approach to tribunals, which is such 
an integral part of the Law Commission’s proposals, is also reflected in the proposal to create 
a pan-tribunal set of procedures aimed at giving greater coherence to the tribunal ‘system’. 
This article argues that although the work of the Commission includes a number of positive 
proposals, they reflect a fundamental misunderstanding of the place and role of tribunals in 
the New Zealand legal system. Rather than seeing tribunals as a discrete system in need of 
overall reform, it is argued that individual tribunals should be seen as part of specific systems 
of specialist dispute resolution.  For this reason they need to be considered in the context of 
other dispute resolution and dispute avoidance mechanisms (both judicial and non-judicial). 
This failure to put tribunals in their proper place is a phenomenon repeated (although to varying 
degrees) in most common law jurisdictions and the approach of the Law Commission reflects 
such overseas experiences. However, recent developments in the UK as a result of the Leggatt 
Review of Tribunals8 and the later White Paper on Administrative Justice have seen a slow 
recognition that tribunals are part of a system that needs to be focused primarily on getting 
decisions right in the first instance rather than putting them right after the event.9

It is the submission of this author that New Zealand, and indeed most other jurisdictions 
following the Westminster model, would benefit from such a return to first principles in 
consideration of the role of tribunals. Such a functional analysis would lead both to a better 
understanding of the role of tribunals in the legal system and allow us to construct more effective 
systems of dispute resolution (and avoidance), particularly in the field of administrative law. It 
may also lead us to the conclusion that a tribunal is not the most effective or efficient place to 
ensure that these disputes are resolved and drive us to consider why they occur in the first place.

II. trIbunals and specIalIst JustIce In new Zealand

One of New Zealand’s founding legal myths is the belief in the unity of its legal structure.10 This 
quasi-Diceyian mantra states that New Zealand is a system of generalist justice in the form of 
a single set of all-purpose courts. According to this view, specialist forms of dispute resolution 
are an unwelcome exception, to be tolerated only in the most exceptional of circumstances and 
confined to an absolute minimum. In purely formal terms, of course, Dicey’s dream remains 
intact and New Zealand’s judiciary remains clearly unified, at least at the higher echelons. 
However, beneath this formal veneer of unity, the reality is very different. The practical reality 
for most users of the legal system, and particularly those who have a dispute with the state, is 
far from unified. For most, the judicial experience begins and ends with a specialist dispute 
resolution institution, often in the shape of a tribunal.11

8 The Stationery Office (UK), Report of the Review of Tribunals by Sir Andrew Leggatt: Tribunals for 
Users – One System, One Service (2001).

9 UK Department of Constitutional Affairs, Transforming Public Services: Complaints, Redress and 
Tribunals, Cm 6243 (2004). The academic literature on this approach to administrative law (now 
often styled as administrative justice) is extensive and far beyond the scope of this article. For an 
overview see Carol Harlow and Rick Rawlings, Law and Administration (2nd ed, 1998).

10 A myth shared by most that follow the Westminster model.
11 Although the most common method of resolving an administrative dispute in New Zealand is 

likely to be internal review (followed closely one suspects by the Office of the Ombudsmen). 
Unfortunately, lack of research in this field means such comments are supposition only.
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As the Law Commission has recognised, such specialisation is not new and specialist 
tribunals are almost as old as the New Zealand legal system itself.12 The UK, like New Zealand, 
has long utilised specialised judicial forms, particularly in the administrative sphere, although it 
has also been somewhat in denial about their use. The reasons that had led the UK administration 
to develop specialist tribunals from the late 19th century onwards also applied to the fledgling 
colonial government, although their adoption in New Zealand was slightly later.13 The growth 
in the state required mechanisms for making decisions when disputes arose over executive 
actions.14 Non-judicial, administrative tribunals were cheaper, more manageable and allowed 
citizens a right of appeal against the actions of the state that they normally would not have. 
These reasons were often contradictory, of course, leading to a large variety of tribunals being 
created for a variety of legitimate and, not so legitimate, reasons.15 It is this variety of drivers 
that has led to the variety of forms we see today.

To understand the current structure and its fundamental contradictions it is important 
to understand where it came from. Tribunals began as institutions of administrative law 
and, like most of administrative law in New Zealand, they were a pragmatic response to a 
political reality.16 The first New Zealand Tribunal,17 in common with every tribunal since, was 
established as a specific response to a particular form of dispute. There was no intention that 
this institution would become a standard feature of dispute resolution in New Zealand. It was 
established to resolve disputes concerning military pensions without recourse to the judiciary, 
nothing else. Unlike the courts, tribunals could not be slotted into an overarching system and 
each was established as an individual stand-alone specialist institution. The early acceptance of 
specialised non-court-based justice in New Zealand has not stopped almost continuous attempts 
at unification and judicialisation of the sector.18

The first tribunals in New Zealand were specialist institutions of administrative law charged 
with making decisions or, more commonly, reviewing decisions of the state.19 This administrative 
form of tribunal continues to exist and their growth in both size and importance means that 
today they almost deserve the epithet ‘system’ themselves. They can be easily be identified as 
a group of ‘administrative tribunals’, something that the Law Commission did in its early work 
on this project. The Law Commission’s work identified 19 such tribunals in New Zealand in 
2007, although this may be reduced to 16 during 2009.20 Nevertheless, the definition adopted 
by the Law Commission as to which of these bodies can be classified as tribunals is itself open 
to question.21

12 Law Commission, Tribunals in New Zealand, above n 3, 15.
13 The exact reasons for the creation of tribunals in the UK remain contested and are beyond the scope 

of this article. For an overview, see Patrick Birkinshaw, Grievance, Remedies and the State (2nd ed, 
1994).

14 Sir William  Wade and Christopher Forsyth, Administrative Law (9th ed, 2004) 906.
15 See, eg, Tony Prosser’s discussion of Unemployment Assistance Act 1934 (UK) tribunals being 

used as way of deflecting policy complaints: Tony Prosser, ‘Poverty, Ideology and Legality: 
Supplementary Benefit Appeal Tribunals and Their Predecessors’ (1977) 4 British Journal of Law 
and Society 59. Immigration tribunals have often been accused of playing the same role.

16 Law Commission, Tribunals in New Zealand, above n 3, 15.
17 The 1908 Military Pensions Tribunal.
18 See, eg, Legislative Advisory Committee, Parliament of New Zealand, Administrative Tribunals, 

Report No 3 (1989).  
19 In common with most  common law tribunal systems.
20 The new Zealand Government intends to  create a single Immigration and Protection Tribunal 

to replace four existing tribunals:  The Residence Review Board, the Refugee Status Appeals 
Authority, the Removal Review Authority, and the Deportation Review Tribunal (DRT). NZ 
Immigration Bill 132-3 (2007)

21 The distinctions used in the Law Commission’s work are open to debate. One could put forward a 
robust argument to include the Mental Health Review Tribunal as a public tribunal, for example. 
The exclusion of the ACC complaints process is also questionable.
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During the 20th century these  or administrative tribunals were joined by an ever growing 

group of quasi-public examples. These are far less easy to classify and it is at this point that the 
whole notion of a tribunal system (or even a distinct institution recognisable as a tribunal) starts 
to get questionable. The vast majority of these tribunals have been established to resolve disputes 
concerning the growing number of professional bodies regulated by statute.22 A smaller number 
were established to resolve specific disputes which arose from statutory regulatory regimes.23 
More recently, another group of semi-judicial bodies have been created to resolve more general 
disputes amongst the general population.24 Whether these can be classified as tribunals at all is 
again open to discussion. The Disputes Tribunal in particular has all the hallmarks of a small 
claims court and its discussion as part of a tribunal system relies heavily upon the definition 
of tribunal used. Despite the problems of definition, these four functional variants make up the 
system of tribunals in New Zealand, at least as understood by the Law Commission.25

With each new tribunal, the system has grown ever more complex and confusing. 
Duplication is common and many tribunals operate as orphans, lacking resources and cut off 
from the experience that could be gained from other institutions with similar functions.26 Yet, 
despite several attempts to mould these disparate institutions into a coherent structure, the 
system remains largely unchanged since the development of the earliest tribunals. The reason 
why such attempts have failed can largely be attributed to the low priority that tribunals, and 
administrative justice in general, have been accorded in New Zealand. The current reform 
proposals are far from perfect, but they would at least have introduced a much needed degree 
of coherence into the current structure.27 For now, the tribunal system in New Zealand remains 
a confusing minefield for applicants and decision makers alike.

As should already be clear, the use of the term, ‘system’, is highly misleading and its use 
actually prejudges any analysis of the operation of New Zealand’s system of specialist justice. 
In fact, the development of tribunals has been anything but coherent and any attempt to corral 
them into a single system must by definition be post facto. To define tribunals as a single system, 
capable of overall reform requires a formalist definition (and a rather broad one at that), rather 
than a functional one. Such a definition, based as it is upon the structure of the institution rather 
than its wider functions, is open to significant interpretation and debate. The most obvious point 
to note is that even if one uses a formalist approach, the differences between individual tribunals 
are dramatic.

When one looks closely at the institutions classified as tribunals by the New Zealand 
Law Commission, it is extremely difficult to find overall consistency, with a wide variety of 
procedures, functions and powers being utilised. Indeed, the only thing that they all clearly 
have in common is that they are non-judicial dispute resolution mechanisms.28 This leads us to 
pose a fundamental question. Are we actually looking at one ‘tribunal’ system or many? This 
may seem like a rather academic question, but it is of fundamental importance to the future 
development of specialised justice in New Zealand. The New Zealand Law Commission’s 
reforms were premised upon such an underlying unity. If this unity does not exist, the proposed 
reform program would lose much of its rationale.

22 For example, Electrical Workers Registration Board, Veterinary Council of New Zealand.
23 For example, Land Valuation Tribunals, Copyright Tribunal.
24 This is a very small and eclectic group which comprises the Disputes Tribunal, Motor Vehicles 

Disputes Tribunals, Human Rights Review Tribunal, Weathertight Homes Tribunal and Tenancy 
Tribunal.

25 Law Commission, Tribunals in New Zealand, above n 3.
26 The Ministry of Justice Tribunal Unit provides administrative support to some tribunals, but its role 

beyond this is limited.
27 I have made clear my views on this elsewhere. See W John Hopkins, ‘Tribunal Reform in New 

Zealand: Could Do Better?’ (2009) 106 NZ Lawyer 15.
28 Even this is questionable given the role of the judiciary in providing personnel for a large number of 

tribunals. 
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III. trIbunal reform In new Zealand

The problems that have emerged with the growth of these specialist non-judicial entities have 
not gone unnoticed, yet despite a regular flow of reports and proposals over the past fifty years, 
the tribunal structure in New Zealand remains the unruly cousin in the New Zealand legal 
family. Not for New Zealand the single appeals tribunal favoured by the Australian federal 
level29 nor the umbrella system popular at State level30. Even the minimal legislative framework 
provided by the UK’s Tribunals and Inquiries Act 1992 remains unknown in New Zealand.31 
Ironically, in a country addicted to legislation, New Zealand’s tribunals remain without any set 
of coherent legal frameworks.32

The reasons for this are relatively simple. Academics, with their bad dose of ‘appeal 
courtitis’ do not waste their time on such trivial matters (with a few notable exceptions)33 while 
politicians have little appetite for such administrative reforms. Tribunals are an unfashionable 
quasi-legal backwater and not vote-winning headline grabbers. For these reasons, the only 
meaningful reforms over the past half century were a failed (and all but forgotten) attempt at an 
Administrative Appeal Court,34 and the establishment of a tribunals unit within the Ministry of 
Justice to provide administrative assistance.35 Outside these minimal, and at times ineffective, 
attempts at coherence, the structure has remained largely ad hoc.

The problem with this state of affairs is that although tribunals may not figure heavily in 
the minds of New Zealand’s leaders and thinkers, they matter disproportionately to individuals 
faced with the need to resolve a perceived injustice, particularly against the state. When you 
find your Accident Compensation Commission claim is rejected or your visa is revoked, the 
tribunal system becomes very important indeed. In a wide range of subject areas, the tribunals 
are the ‘court of first instance’ for the citizen. In most cases they will also be the final arbiter, 
particularly against the state. The cost of mounting a judicial review action and the limits of 
legal aid mean that few citizens can access judicial review in New Zealand. Tribunals therefore 
matter to the individual. It is for this reason that this author welcomed the Law Commission’s 
proposals, despite their obvious flaws.36

IV. the law commIssIon proposals

The Law Commission/Ministry of Justice proposals are at the same time both broad and 
conservative in nature. They are broad in that they attempt to unify the entire tribunal system, 
as defined by the Law Commission. They are also conservative, in that such reform is largely 
structural and concerned with creating a neat administrative system in which all tribunals can 
be placed. This proposed package of reforms would certainly make the system more coherent 

29 The Administrative Appeals Tribunal.
30 For example, the Victorian Civil and Administrative Tribunal.
31 And now the Tribunals, Courts and Enforcement Act 2007 (UK).
32 With the exception of the Commissions of Inquiry Act 1908 (NZ), which has been used as a 

surrogate tribunal Act in a number of cases, including the Refugee Status Appeals Authority and 
the Deportation Review Tribunal. The Law Commission has recognised 60 examples. See Law 
Commission, A New Inquiries Act, NZLC R 102 (2008) 186. The fact that an Act established to 
formalise inquiries has been used to provide a legislative basis for tribunals (which by definition are 
an entirely different beast) shows the extent of the legislative confusion in New Zealand.

33 Don Patterson, An Introduction to Administrative Law in New Zealand (1967) is the clearest 
example.

34 The Administrative Division of the Supreme Court (now High Court) was established in 1968 and 
abolished 20 years later. For more details, see Richard Wild, ‘The Administrative Division of the 
Supreme Court of New Zealand’ (1972) 22(4) University of Toronto Law Journal 258.

35 The Tribunals Unit of the Ministry of Justice, established in 2002.
36 W John Hopkins, above n 27.
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but it may also unintentionally lead to a dangerous shift towards legalism and isolation from the 
wider dispute resolution sector.

The reform package focuses on the structural organisation of the tribunal scheme. The key 
proposal is the establishment of a single legislative framework to encompass all tribunals (as 
defined by the Law Commission). The legislative framework would see a standardisation of 
procedures and powers (including powers to summon witnesses or evidence, administer oaths 
and require disclosure)37 as well as the introduction of an automatic right of appeal (limited in 
many instances). There is no doubt that these reforms would introduce a degree of coherence to 
the current confusing structure. There are also certain elements which are difficult to argue with. 
The introduction of a more transparent and independent appointment process, for example, 
would undoubtedly improve the perceived independence of those tribunals which are currently 
seen as too close to key stakeholders (usually the state).38

Alongside the single legislative framework, the reforms are based upon the creation of a 
‘unified’ tribunal sector. This would see the creation of three branches within the single unified 
structure. The Administrative Review Division, as the name suggests, would comprise those 
tribunals which review the decisions of the executive, although not all such bodies would fall 
under this division, with internal complaints mechanisms in particular falling outside the reform 
project entirely.39 An Inter Partes Dispute Division would comprise a very small, and somewhat 
eclectic, group of tribunals which the Law Commission perceives as primarily concerned with 
disputes between individuals.40 These divisions would be led by a head of division charged with 
overall oversight of procedures, training and administration. Alongside the two divisions, an 
Occupational and Industry Regulations Group would comprise a looser collection of tribunals 
headed by a chair. This individual would have less active involvement than his or her divisional 
counterpart. The unified structure would not have a single appeal tribunal.

Although this scheme has an appealing symmetry to it (although the Law Commission needed 
to drawn some dubious distinctions to achieve it), closer inspection reveals that the impression 
of unity is somewhat spoilt by the reality. What is actually proposed is a ‘nesting’ approach 
with a variety of subsets within the single framework. A significant number of tribunals will 
still operate outside the unified structure,41 with most internal tribunals outside the legislative 
framework altogether. This is superficial unity at best and it begs several questions, not least of 
which is “Why persevere with such a convoluted structure in the name of unachievable unity?” 
Will such limited ‘unity’ really add anything to the system?

Although some tribunals would clearly benefit from closer relations with other tribunals to 
share resources, experiences and training, for example, this could be achieved without the grand 
unification proposed. In addition, users seem to gain little from such an overarching approach. 
What are required are several entry points into the system to allow for the resolution of particular 
classes of dispute. The structure behind the front door is irrelevant to their requirements. 
Although this key point is mentioned in the Law Commission’s issues paper,42 it seems lost in 
the drive towards a single legislative frame and unified structure.43 Somewhere along the line, 
the cart appears to have been put in front of the horse.

There is no clearer example of the dangers of such enforced unity than that of New Zealand’s 
administrative tribunals. These institutions have tended to be seen as a part of a wider system 

37 Law Commission, above n 2, 89–104.
38 Ibid 81.
39 For example, the ACC review structure.
40 Classifying the Human Rights Tribunal alongside the Weathertight Home Tribunal seems to be 

drawing a rather long bow.
41 There are 24 listed by the Law Commission.
42 Law Commission, Tribunals in New Zealand, above n 3, 148, 161.
43 The Unified Tribunal section of the 2008 Study Paper makes no mention of it.
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of tribunals, rather than as part of administrative law,44 which comes with an assumption that 
their role is to put things right, not encourage administrative bodies to get it right in the first 
place. However, the functions of administrative tribunals are very different from these other 
varieties of alternative dispute resolution.45 Administrative tribunals are the de facto courts 
of first instance in New Zealand administrative law.46 As such, they need to be considered in 
tandem with other elements of the administrative legal order, rather than other tribunals. When 
we take this approach, other more fundamental questions start to emerge, most notably “Are 
tribunals the best mechanism for the resolution of such administrative disputes?” and “Would 
mechanisms which avoid the need for dispute resolution and encourage good administration be 
more appropriate?”47

A second assumption which underpins the unified approach is the belief that increased 
standardisation of procedures though a legislative framework is a self-evident ‘good thing’.48 
The proposals put this into practice with an emphasis on the use of natural justice in tribunal 
procedures.49 This may be a positive development but it is not self-evident and needs to be 
considered carefully. The idea that tribunals should follow procedures rooted in the adversarial 
procedures of the courts, as this reform proposes, presupposes an adversarial tribunal.

Such an adversarial approach, particularly as utilised in New Zealand’s common law 
system requires the use of technical, quasi-judicial procedural rules, and brings with it a need 
for greater legal expertise and, thus, the use of lawyers. Do we really want the imposition of 
court-based principles of natural justice in the tribunal arena?50 Natural justice, as understood 
in New Zealand, exists to ensure equality of arms between the combatants in an adversarial 
trial environment.51 However, the use of a form of ‘natural justice’ born in the adversarial court 
structure in a tribunal context presupposes such an adversarial approach is appropriate across the 
entire tribunal system. Inquisitorial tribunals will still require procedural safeguards, but they 
will not necessarily be the same as for an adversarial court. It is not clear, therefore, that a ‘one 
size fits all’ approach to procedural fairness in the tribunal sector is appropriate. It may have the 
effect of making tribunals cheap courts, rather than effective dispute resolution mechanisms in 
their own right.52

44 The reasons for this approach are never fully articulated in any research on the subject and seem 
based upon an assumption that all tribunals are comparable. It is the submission of this author that 
this assumption is incorrect.

45 There is not time to explore the alternative dispute resolution (ADR) revolution here, relevant as it 
is to this paper. It should be noted, however, that the term ‘alternative’ is highly misleading. In fact 
these dispute resolution mechanisms are the norm.

46 They can even be regarded as the appeal courts in some instances, with officials and or internal 
tribunals making the first decisions or hearing the first instance complaint.

47 The Office of the Ombudsmen has often emphasised such a ‘fire watching’ approach and the need 
to improve internal procedures  thus avoiding the need for dispute resolution. See, eg, New Zealand 
Ombudsmen, Annual Report 2007 (2007) 15; New Zealand Ombudsmen, Annual Report 2008 
(2008) 21.

48 Over 50 per cent of civil cases as a whole are heard by tribunals. Patricia McConnell, ‘The Future of 
Tribunals in New Zealand’ in Robin Creyke (ed), Tribunals in the Common Law World (2008) 193–
202. Given the number of cases heard by administrative tribunals and scarcity of  judicial review in 
New Zealand, the logic is inescapable.

49 Law Commission, Tribunal Reform: Study Paper, above  n 2, 93–7.
50 For a discussion of the limits of adversarial justice, see the work of Carrie Menkel-Meadow 

including ‘Will Managed Care Give Us Access to Justice?’ in R Smith (ed), Achieving Civil Justice: 
Appropriate Dispute Resolution in the 1990s (1996).

51 Peter Cane, Introduction to Administrative Law (1996) 163–70.
52 The dangers of this are discussed in Hazel Genn, ‘Tribunals and Informal Justice’ (1993) 56 Modern 

Law Review 393.
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A related issue is the assumption that increasing the involvement of the judiciary in the 

tribunal structure will improve things.53 Again, this may be true but the issue has not been 
properly considered in the Law Commission’s proposals. Judges are expensive beasts and 
tend to come with judicial baggage. They are used to the realities of the courtroom and there 
is always the danger that their involvement will bring a greater judicialisation of tribunal 
processes. The greater use of lawyers across the tribunal system, which appears to flow from 
the Law Commission’s approach, creates the danger of increased formality and, thus, increased 
costs in these non-judicial dispute resolution mechanisms.

The Law Commission, in its report, deals with the issue of costs, and particularly the cost 
of legal advice, in relation to a number of tribunals. The response is to increase the legal aid 
entitlement for complainants. However, this seems to again presuppose a judicial approach to 
tribunals. Administrative tribunals in particular are intended (at least in the majority of cases) to 
offer the citizen an easy method of challenging a decision. If a lawyer is needed, this raises the 
question of whether the adversarial procedures used are appropriate to the dispute in question. 
It is the submission of the author that starting from the position that the state pay the lawyer, 
thus increasing the cost of administrative justice, is not the answer. Instead we need to be asking 
some fundamental questions about why the aggrieved citizen needs a lawyer in the first place. 
Do other dispute resolution mechanisms offer a more effective alternative than the tribunal?

V. the future of new Zealand trIbunals

Overall, the criticisms explored above can be traced back to the remit established at the start 
of this reform project which drove the Law Commission (not unwillingly) towards a strategy 
of structural reform and away from an approach that addressed the underlying functions of 
the tribunals. However, tribunals are inherently functional entities and it therefore seems 
strangely counterintuitive to engage in a reform of them from a structural standpoint. Functional 
institutions need a functional approach to reform. The Law Commission’s failure to undertake 
its reform from this standpoint is at the root of the criticisms made in this article. To some extent 
this may reflect the remit given to the Commission and the limits that the Ministry of Justice 
imposed upon the reform program. There is much time spent in the Law Commission’s original 
issues paper on the needs of individuals but the final results are extremely disappointing. The 
reasons for this lack of user focus are to be found not in the final report but in the structural 
approach taken throughout the reform process. There is, for example, reference to a single 
‘shopfront’ for those individuals seeking redress. This is to be commended and shows exactly 
the functional, user-focused approached necessary for an effective system. Unfortunately, the 
idea is never properly elaborated upon with the structural neatness of the system instead taking 
centre stage in the recommendations.

Despite the comments above, the purpose of this paper is not to criticise the work of the Law 
Commission in its efforts to reform the tribunal sector in New Zealand. The project was and is a 
long overdue attempt to introduce some much needed rationality into the New Zealand tribunal 
structure. The Law Commission should be commended for its role in trying achieving this. 
However, in taking the approach they have, the proposals run the risk of failing to address the 
fundamental questions surrounding the role and function of tribunals in the wider legal system. 
By assuming that the tribunal sector can be reformed as a whole, the proposals do not sufficiently 
address the impact of tribunals upon the lives of individuals. Tribunals need to be seen not as a 
system of cheap courts, but as a part of the wider system of dispute resolution in New Zealand. 
In these times of economic hardship, the current reform process offers a prime opportunity to 
reduce transaction costs in administrative justice and focus our minds on delivering a better and 
more efficient tribunal system. Unfortunately, the uniform approach of these reforms have the 
potential to unintentionally do the exact opposite and reduce the very elements of the tribunal 
system which make it so attractive in a modern system of dispute resolution.

53 For example, in relation to the hearing of appeals and having a judge as head of the tribunal system.
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STUDENTS DESIGNING ROLE-PLAYS: BUILDING EMPATHY IN 
LAW STUDENTS?

Kathy Douglas anD Clare Coburn*

AbstrAct

This paper explores the potential pedagogical benefits for law students associated with students’ 
design of, and participation in, role-play as a means of developing empathy in students studying 
legal negotiation. Based on reflections from two teachers regarding the experience of students 
designing role-plays that were ‘acted out’ by peer groups of students, the authors speculate 
upon the potential of this learning and teaching strategy to build empathy in law students. The 
authors’ speculations are based upon the experimental work of Daniel Druckman and Noam 
Ebner. This research found that, in some circumstances, students who had designed role-plays 
learned more than students who had acted out the role-plays. In addition, Druckman and Ebner 
found that student motivation and interest was increased and their negotiation skills were 
developed. The enhancement to student learning included improved student understanding 
of the concepts (both in the short term and in the longer term), as well as increased student 
motivation and interest in design activities. In this paper, the authors canvass the development 
of non-adversarial orientations to legal practice. They argue that empathy and emotion are 
important components of skills in legal negotiation and that student participation in the design 
and playing out of role-plays may contribute to improved empathy for future clients. The paper 
also explores the importance of derole-ing and debriefing negotiation role-plays and connecting 
students’ learning from role-play activity, including design activities, to their development of 
empathy in negotiation. In order to test the possible benefits of students designing and playing 
out role-plays the authors suggest a research methodology for testing improved empathy in law 
students.

I. IntroductIon

The teaching of negotiation is an important area of study in a variety of disciplines. Negotiation 
is particularly of interest in the education of lawyers because much of the practice of modern-
day lawyers includes engagement with negotiation.1 Lawyers have always been involved in 
negotiating their clients’ best interests as part of their role as a legal representative. However, in 
recent times, due to the rise of alternative or appropriate dispute resolution (ADR) in our civil 
system, lawyers are now often engaged in a variety of processes prior to litigation that include 
the need to negotiate on their client’s behalf, such as in mediation or settlement conferences. 
This privileging of negotiated settlements in our justice system has been incremental but this 
approach has gained significant momentum in the last decade. An increase in compulsory pre-

* Kathy Douglas is a Senior Lecturer at Royal Melbourne Institute of Technology (RMIT) and teaches 
Negotiation and Dispute Resolution in the Juris Doctor program. Clare Coburn is an Associate 
Lecturer at La Trobe University and teaches negotiation and mediation courses in the law school. 
With thanks to Daniel Druckman for his discussions regarding this teaching strategy and also to the 
two anonymous referees of this paper. Sincere thanks to Associate Professor Sandra Jones and Dr 
Siew Fang Law for their invaluable insights regarding the teaching of negotiation.

1 Melissa Conley-Tyler and Naomi Cukier, ‘Nine Lessons for Teaching Negotiation Skills’ (2005) 15 
Legal Education Review 61.
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litigation schemes in legislation, a focus upon case management in courts2 whereby lawyers 
are generally required to engage in mediation and settlement conferences prior to the hearing 
of a matter, and policy initiatives that fund the expansion of ADR programs3 contribute to the 
importance of teaching prospective lawyers negotiation skills. 

Recent research by Melissa Conley-Tyler and Naomi Cukier4 identified the range of ways 
that negotiation can be taught to legal students. The work of Tom Fisher et al establishes that 
the teaching of negotiation, and ADR more generally, can shift the attitudes of law students to 
the use of ADR in legal practice.5 It would appear that role-plays are one of the major strategies 
utilised to teach negotiation skills not only in law subjects but also in teaching negotiation 
to students in a range of disciplines6 including management, social science and international 
studies students. In this paper, the authors explore the learning and teaching strategy of not only 
playing out role-plays in order to gain better negotiation skills, but also the design of the role-
play scenarios by students. The authors draw upon the recent research of Daniel Druckman and 
Noam Ebner7 that established the pedagogical advantages of this approach to learning about 
negotiation. This paper is based upon teaching reflections8 arising from the use of the Druckman 
and Ebner approach. Recently, the authors have trialed the Druckman and Ebner approach in 
their law classes and reflections on these trials have led to a number of research agendas being 
identified.9 In this, we discuss the potential of the use of students designing role-plays to build a 
law student’s empathy with future clients. The authors acknowledge that reflection regarding the 
possible improvements to students’ empathy with clients is speculative in nature and requires 
research. The authors therefore outline research methodologies that may provide evidence of an 

2 See, for an example of pre-litigation legislation: Owners Corporation Act 2006 (Vic) s 153(3); 
Family Law Act 1975 (Cth) s 60I. For a discussion of the use of ADR in Victorian courts as a case 
management option, see Victorian Law Reform Commission (VLRC), Civil Justice Review, Report 
14 (2008) ch 4. 

3 The most recent policy initiative is a review of the federal system to incorporate the greater use 
of ADR: see National Alternative Dispute Resolution Advisory Council (NADRAC), Alternative 
Dispute Resolution in the Civil Justice System: Issues Paper (2009). Recently in Victoria, ADR 
increases in programs were announced: Department of Justice, Victoria, Attorney-General’s Justice 
Statement 2 (2008) 9.

4 Conley-Tyler and Cukier, above n 1.
5 Tom Fisher, Judy Gutman and Erika Martens, ‘Why Teach ADR to Law Students Part 2: An 

Empirical Survey’ (2007) 17 Legal Education Review 97. For a literature review of the teaching 
of ADR in law schools, see Judy Gutman, Tom Fisher and Erika Martens, ‘Why Teach Alternative 
Dispute Resolution to Law Students Part 1: Past and Current Practices and Some Unanswered 
Questions’ (2006) 16 Legal Education Review 125.

6 Role-plays are the signature pedagogy in this area: see Conley-Tyler and Cukier, above n 1. Carrie 
Menkel-Meadow advocates for lawyers to recognise the value of interdisciplinary approaches to 
negotiation: Carrie Menkel-Meadow, ‘Aha? Is Creativity Possible in Legal Problem Solving and 
Teachable in Legal Education’ (2001) 6 Harvard Negotiation Law Review 97, 106.

7 Daniel Druckman and Noam Ebner, ‘Onstage or Behind the Scenes? Relative Learning Benefits of 
Simulation Role-play or Design’ (2008) 39 Simulation and Gaming 465.

8 The authors used the approach of students designing role-plays in their law classes. They differed 
in their approach from Druckman and Ebner by adapting the task of designing the role-plays to 
meet their specific teaching contexts. For example, the first-named author altered the learning task 
to an approach where the class collectively designed the role-play, with students later breaking into 
groups to role-play the collectively generated design. The second-named author provided students 
with newspaper articles and asked the students to design the role-play based on the articles, thus 
providing a specific context for the design. These classroom adaptations, together with reflection 
and discussion, led the authors to speculate regarding the potential value of designing role-plays to 
build law students’ empathy with clients.

9 One of these research agendas, not discussed in detail in this paper, is the use of the Druckman and 
Ebner approach in the online environment. Ethics clearance was sought and granted from RMIT for 
this research project.
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improvement in law students’ empathy for clients through participation in designing role-plays 
and through debriefing the experience afterwards. 

In the following section of this paper, the authors will canvass the value of law students 
understanding negotiation and the kinds of practices that might promote a non-adversarial 
orientation in negotiation and ADR options more generally. The next section of the paper 
will discuss in detail the recent work of Druckman and Ebner in researching the pedagogical 
advantages of students designing role-plays to learn about negotiation. The authors then speculate 
regarding the value of designing role-plays in developing empathy in students. The authors 
then discuss the importance of derole-ing and debriefing in role-plays and the potential for this 
strategy to be used in conjunction with the designing role-play approach to build empathy for 
clients in law students. The final section of the paper discusses research methodologies to test 
the effectiveness of designing role-plays in building empathy in law students for future clients 
and also canvasses an approach to test whether derole-ing and debriefing role-plays adds to 
student learning in this context.

II. lAw students And the study of negotIAtIon

Knowledge and understanding of negotiation theory and practice is an essential tool for lawyers, 
and not only because disputes are most commonly settled by negotiation prior to entering the 
courtroom.10 A range of non-adversarial options to litigation are also now available and often 
promoted through government legislation as ways to improve decision-making and access to 
justice, as well as to provide quicker and more cost-effective solutions for parties in dispute.11 
In addition, and in response to the development of these non-adversarial options, a cultural 
change in legal practice is being increasingly called for and changes are suggested for legal 
education.12 Julie Macfarlane identifies this as a shift in the priorities for lawyers’ practice. This 
shift ‘catapults the self-conscious development of negotiation skills, which are evaluated by 
their effectiveness rather than justified by their habitual character, up the hierarchy of lawyerly 
skills and capacities.’13 Despite the external requirements for lawyers with a wider array of 
skills, the legal culture has arguably been relatively slow in changing.14  

The need to move lawyers away from zealous advocacy and toward the settlement focus 
that Macfarlane describes as characteristic of the ‘new lawyer’ is recognised in some Australian 
law schools where teaching of negotiation and other dispute resolution skills is becoming 
more widespread, especially due to State and federal government focus on dispute resolution 

10 For example, Maxwell Fulton cites literature on litigation as regularly suggesting that 90 to 95 per 
cent of disputes where court proceedings are commenced are ‘abandoned, withdrawn or settled 
before adjudication by a court is necessary’: Maxwell Fulton, Commercial Alternative Dispute 
Resolution (1989) 14. In the Victorian jurisdiction, the VLRC has recently suggested that there is a 
need to research whether there has been a reduction of trials due to ADR or other factors in Victoria: 
VLRC, above n 2, 66-7. A reduction in trials has been speculated upon by some commentators 
in Australia: see, eg, Geoffrey Davies, ‘Civil Justice Reform: Some Common Problems, Some 
Possible Solutions’ (2006) 16 Journal of Judicial Administration 5. Negotiation has been identified 
in the competency standards for entry level lawyers: Australasian Professional Legal Education 
Council, Competency Standards for Entry Level Lawyers (2000) 20.

11 See generally, regarding developments in dispute resolution options: Tania Sourdin, Alternative 
Dispute Resolution (3rd ed, 2008). For a discussion of developments in therapeutic jurisprudence, 
problem solving courts, restorative justice, preventative law and legal education in Australia, see 
Michael King, Arie Frieberg, Becky Batagol and Ross Hyams, Non-Adversarial Justice (2009).

12 Michael King, ‘Restorative Justice, Therapeutic Jurisprudence and the Rise of Emotionally 
Intelligent Justice’ (2008) 32 Melbourne University Law Review 1096.

13 Julie Macfarlane, The New Lawyer: How Settlement is Transforming the Practice of Law (2008) 
111. Notably, Macfarlane argues that a change to lawyers’ culture does not require a paradigm 
change but is rather an evolution of practice: at 96.

14 Ibid 75.
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options.15 This may be effecting a change in the student culture. The research of Tom Fisher et al 
describes the assessment of attitudes of law students before and after undertaking a compulsory 
dispute resolution unit in the first year of their law studies. Through survey data, it was shown 
that students experienced significant changes in moving from more adversarial to more 
collaborative attitudes. The authors suggest that a compulsory unit in dispute resolution (which 
includes study of negotiation) is an important first step to assist changes in attitude.16 Such 
changes in attitude, as well as understanding of theory and skills conveyed through students’ 
education in negotiation and dispute resolution skills, may consequently influence the dominant 
legal culture. This research demonstrates that students who learn the theory and practice of 
negotiation and dispute resolution are influenced to shift their attitudes, at least immediately 
after their studies.17 

If law schools propose to teach negotiation, and aligned processes such as mediation, in a 
more comprehensive way to inform the next generation of lawyers, they will need to make that 
learning effective.18 Students will need to gain both a theoretical and a practical understanding 
of negotiation. In their review of the recent literature in negotiation training, and in recognition 
of the upsurge of training available over the last decades, Conley-Tyler and Cukier19 make nine 
recommendations. Specific recommendations that apply to the topic of this article include that 
students require learning from theory as well as experience, the significance of a rich review 
of negotiation experience, and the need for role-plays to be credible, relevant and contextual.20 
In essence, the authors suggest that a broad array of teaching techniques will assist students to 
maximise learning, rather than a focus on theory at the expense of practice, or the reverse. They 
further emphasise the significance of review and debriefing, an area that will be explored later 
in this article. 

In exploring ways to ensure successful teaching of negotiation, Melissa Nelken reflects that 
effective teaching may usefully follow the tenets of the negotiation process. The negotiation 
class can be compared to a multi-party negotiation and she suggests ‘the more the way in 
which one teaches models what one teaches, the more deeply the lessons will be learned.’21 
Essentially, she suggests that such teaching may lead to learning characterised by deeper 
listening, understanding of each other’s perspectives and the desire to collaborate and move 
flexibly according to the needs of the parties. Nelken encourages both teachers and learners 
to take risks in the learning process and engage in a process that is non-linear, chaotic and 
uncertain—the same characteristics which often feature in negotiation. 

III. students desIgnIng role-PlAys

One area which may contribute to more effective learning in negotiation is the student design 
of role-plays. Conley-Tyler and Cukier suggest that role-plays need to contain sufficient detail, 
context and credibility to engage students and enable them to perform in roles that truly simulate 
real-life situations. They propose that one way to achieve this is to encourage students to design 
their own role-plays.22 This approach to learning has been extensively explored by Druckman 
and Ebner in their recent research. 

15 Kathy Douglas, ‘Shaping the Future: The Discourses of ADR and Legal Education’ (2008) 8(1) 
QUT Law and Justice Journal 138. Macfarlane argues that legal education is an important site for 
change to lawyers’ traditional ‘adversarial’ practices: ibid 223-4.

16 Fisher et al, above n 5.
17 Ibid.
18 The meaning of effective negotiation training is debatable according to the literature: Hal Movius, 

‘The Effectiveness of Negotiation Training’ (2008) 24 Negotiation Journal 509.
19 Conley-Tyler and Cukier, above n 1.
20 Ibid 67.
21 Melissa Nelken, ‘Negotiating Classroom Process: Lessons from Adult Learning’ (2009) 25 

Negotiation Journal 190.
22 Conley-Tyler and Cukier, above n 1, 67.
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Their experiment in comparing learning for designers and role-players suggests that 

involvement in simulation design enhances learning and that designers learn more about the 
concepts involved in their simulation or role-play than those who participate in it. As the 
designers develop the role-play, the process ‘encourages designers to first, view the system 
from above, and second, to work out the details (including role definitions and assignments) 
for play—thereby capturing Crookall’s features of creativity, involvement, and concreteness’.23  
It seems that familiarity with the ‘conceptual map’ that is required for role-play design may 
require greater understanding of the theoretical aspects which contribute to this map. Further, 
when students develop practical ways to induce concepts in a role-play setting, this may also 
require greater understanding and implementation than participation in a role-play simulation 
where the design work has been completed by teaching staff or through the use of role-plays 
available from other sources. 

In order to explore the influence of role-play design on the learning of negotiation concepts, 
Druckman and Ebner developed a comparative study in two different locations, Australia and 
Israel. They developed four hypotheses which the study was designed to test:

1. The design process increases short-term concept learning more than role-playing.
2. The design process increases understanding of the way the concepts relate to each other 

more than role-playing.
3. Role-players retain the same amount of learning over time as do game designers.
4. Role-playing produces greater motivation and interest than game designing.24

Students were randomly allocated to two conditions, designer or role-player, after attending a 
lecture on three negotiating concepts—alternatives, time pressure and power. In the Australian 
study, there was also a lecture-only control condition.25 

The designers were given the task of deciding on the issue, role, history and current situation 
as well as outlining procedures and agenda. They also provided confidential fact sheets for each 
party. It was emphasised that the main purpose of the role-play design was to facilitate learning 
about the three concepts in the lecture. The scenarios developed by the designers were varied 
and creative and used a wide range of initiatives to emphasise learning of the three concepts. The 
role-players were assigned roles based on the scenarios developed by the designers. They were 
given 25 minutes to familiarise themselves with the information, prepare and develop strategy, 
and then 35 minutes to perform the roles. Although the aim was to negotiate to agreement on 
some or all of the issues or to reach deadlock, students were advised that the aim was not to 
assess their negotiation skills but to learn the three concepts.

Role-players and designers were then assessed on their learning through a combination 
of multiple-choice and open-ended questions. The questions were designed to address the 
hypotheses by assessing students’ evaluation of their own learning through a Likert scale of 
forced choice questions, as well as open-ended questions. The assessment was also performed 
a week later in order to assess longer-term learning. This retention assessment was followed by 
a debriefing session.26

The results supported the hypotheses. 
1. The design process increases short-term concept learning more than role-playing. Fifteen 

of the 16 forced-choice questions favour designers in terms of direction and nine of the 
16 questions are statistically significant (56%). The support is not so clear in the open-
ended questions.27 

23 Druckman and Ebner, above n 7, 469.
24 Ibid 471.
25 Ibid 472.
26 Ibid 475-6.
27 Ibid 487.
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2. The design process increases understanding of the way the concepts relate to each other 

more than role-playing. Significant differences were demonstrated in both forced-choice 
and open-ended questions.28 

3. Role-players retain the same amount of learning over time as do game designers. 
Answers to all of the retention questions favoured designers. Eleven of the questions 
were statistically significant (70%).29 Druckman and Ebner go on to discuss retention 
effects and validity and the reason for choosing the relatively short retention period of 
one week.

4. Role-playing produces greater motivation and interest than game designing. Again, 
all of the questions addressing motivation favoured designers and nine of the 16 were 
statistically significant. Designers thus seem to learn more and to be more motivated than 
role-players.30

Druckman and Ebner suggest that their research supports the inclusion of role-play design 
in teaching negotiation to enhance understanding of negotiation. Their results also challenge 
the belief that role-playing is the most effective learning task in negotiation training. Their 
research demonstrates that role-players show less understanding of the concepts, less creativity 
in their responses to relations among the concepts and less motivation than role-play designers. 
They recommend that a combination of role-playing and design may be used in tandem, either 
sequentially or for different purposes, such as using design tasks to enhance conceptual learning 
and role-play to develop implementation of concepts. They further recommend that more 
research is required to establish the most effective ways to combine tasks and to investigate 
the effect of debriefing.31 In the discussion in this paper, the authors focus upon the building of 
law students’ empathy with clients and the potential for designing role-plays to improve student 
empathy. 

IV. emPAthy

One area that Druckman and Ebner do not explicitly address in their study is the empathy that 
students may experience by developing their own roles. Just as designing role-plays offers the 
potential for deeper conceptual understanding, it may also enable students to experience greater 
empathy32 for the characters in their role-plays through a more thorough consideration of the 
situation, context, motivations and experiences of the characters whose roles they design. 

The notion of empathy and emotional expression is a challenging one in legal practice. 
Michael King has recently highlighted the need for Australian lawyers to engage with the 
issue of emotion in their practice.33 Traditionally, emotion and reason have been seen as 
largely incompatible in the legal culture.34 Lynne Henderson suggests that ‘the values of 
legality make it especially difficult for lawyers and legal thinkers to accept that emotion and 
reason are interconnected rather than separated’.35 In contrast, postmodernist36 and therapeutic 

28 Ibid.
29 Ibid 488.
30 Ibid.
31 Ibid 491.
32 The discussion of empathy in this article is focused upon cognitive empathy that is ‘intellectually 

taking the perspective of another, also known as perspective taking’: Dorothy Della Noce, ‘Seeing 
Theory in Practice: An Analysis of Empathy in Mediation’ (1999) 15 Negotiation Journal 271, 280. 

33 King, above n 12, 1122.
34 Erin Ryan, ‘The Discourse Beneath: Emotional Epistemology in Legal Deliberation and Negotiation’ 

(2005) 10 Harvard Negotiation Law Review 231.
35 Lynne Henderson, ‘The Dialogue of Heart and Head’ (1988) 10 Cardozo Law Review 124.
36 Susan Daicoff, ‘Law as a Healing Profession: The “Comprehensive Law Movement”’ (2006) 6 

Pepperdine Dispute Resolution Law Journal 1; Carrie Menkel-Meadow, ‘The Trouble with the 
Adversarial System in a Postmodern, Multicultural World’ (1996) 38 William and Mary Law Review 5.
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jurisprudence37 encourage lawyers to move beyond the legal problem presented by a particular 
case or disputant and consider the interests, needs, emotions and specific context of their client 
or the other disputant to provide an individualised understanding and a particularised response. 
Arie Freiberg describes a shift in emphasis in legal curriculum so that law students ‘understand 
that cases involve real people with psychological and emotional needs in addition to their legal 
needs’.38 

Greater emphasis on teaching collaborative and non-adversarial practices, such as 
negotiation and a range of other dispute resolution skills, may enable a fuller understanding 
of the interaction of the substance or content of a dispute with the ideals, values and emotions 
of those who are involved. Consideration of the perspective of the other party is a significant 
aspect of preparation in negotiation.39 In order to address these broader aspects of a dispute, 
lawyers require training at conceptual and experiential levels. The development of empathy 
relies on the capacity to imagine the situation of another person. The authors argue that the 
imaginative tasks of designing and performing role-plays offer the opportunity for students to 
develop empathy towards clients and parties in simulated scenarios as well as an understanding 
of the possible deeper dimensions of disputants’ experiences.40

V. debrIefIng

In Druckman and Ebner’s research project, they acknowledge the absence of a debriefing task 
during the learning process and suggest that research into the contribution of debriefing to learning 
in negotiation is required.41 Their decision to postpone the debriefing was a methodological 
strategy to eliminate its potential influence on their results rather than a pedagogical choice. In 
the context of this paper’s discussion regarding learning and teaching strategies that may build 
empathy in law students, it would be useful to explore whether debriefing contributes to an 
improved awareness on the part of students regarding this issue.

Debriefing appears to be a fundamental strategy in experiential learning and an essential 
element of role-playing. Although David Crookall identified a neglect in the literature and 
research of this crucial element of simulation in 1992, the literature is still sparse in this area.42 
Linda Lederman provides a simple definition:

‘debriefing is a process in which people who have had an experience are led through a purposive 
discussion of that experience. The debriefing process is based on two assumptions. Firstly, that 

37 The philosophy of therapeutic jurisprudence is to focus upon the impact of the law on the emotional 
life and psychological wellbeing of those affected by decisions of our justice system: Bruce Winick 
and David Wexler (eds), Judging in a Therapeutic Key (2003) 7. This movement also advocates for 
changes in legal education to value the emotional dimensions of practice: Bruce Winick, ‘Using 
Therapeutic Jurisprudence in Teaching Lawyering Skills: Meeting the Challenge of the New ABA 
Standards’ (2005) 17 St Thomas Law Review 429.

38 Arie Freiberg, ‘Non-adversarial Approaches to Criminal Justice’ (2007) 16 Journal of Judicial 
Administration 221. See also King et al, above n 11, ch 7.

39 Bruce Patton, ‘Negotiation’ in Michael L Moffitt and Robert C Bordone (eds), The Handbook of 
Dispute Resolution (2005) 279.

40 The creative task of developing the scenario has resonance with the development of empathy 
through legal storytelling and law and literature, a theoretical area well established in law and legal 
education: Richard Delgado, ‘Storytelling for Oppositionists and Others: A Plea for Narrative’ 
(1989) 87 Michigan Law Review 2411. This approach can be used in teaching law to help students 
to develop empathy for the stories of clients: Amnon Reichman, ‘Law, Literature, and Empathy: 
Between Withholding and Reserving Judgment’ (2006) 56 Journal of Legal Education 296. This 
approach has been used in a variety of jurisdictions and in diverse ways in the classroom: eg, 
Lisa Sarmas, ‘Storytelling and the Law: A Case Study of Louth v Diprose’ (1994) 19 Melbourne 
University Law Review 701.

41 Ibid 490-1.
42 David Crookall, ‘Editorial: Debriefing’ (1992) 23 Simulation and Gaming 141. 
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the experience of participation has affected the participants in some meaningful way. Secondly, 
that a processing (usually in the form of a discussion) of that experience is necessary to provide 
insight into that experience and its impact.’43 

The literature in the area derives from three streams: military operations and traumatic incidents, 
psychological studies involving subject deception, and experiential learning.44 Vincent Peters 
and Geert Vissers see that there are two elements that are required in debriefing for experiential 
learning, the stream which applies in teaching negotiation. The participants need to ‘cool down’ 
to be able to leave their roles.45 Debriefing also provides an opportunity for enhancing learning.46 
This learning may include a number of aspects:

• ‘Identification of the different perceptions and attitudes that have occurred.
• Linking the exercise to specific theory or content and skill-building techniques.
• Development of a common set of experiences for further thought.
• Opportunity to receive feedback on the nature of one’s involvement, behaviour and 

decision-making.
• Re-establishment of the desired classroom climate, such as regaining trust, comfort and 

purposefulness.’47

These aspects may be explored in a number of ways in a debriefing session—through class 
discussion, in small groups or individually, through written exercises and journals. Kristina 
Dreifuerst emphasises five attributes of debriefing which are useful to consider for inclusion in 
a session: reflection, emotion, reception (openness to feedback), integration into a conceptual 
framework and assimilation or transfer to professional situations.48 She also emphasises the 
necessity to set an atmosphere in which students feel comfortable to participate in this activity.49 
Arguably, debriefing role-plays would be an important aspect of engendering specific learning 
outcomes in law students, such as developing a less adversarial approach to legal disputes and, 
particularly, developing empathy for clients in law students. In the next section of the paper, 
the authors discuss ways to research the development of empathy in law students through the 
learning and teaching strategy of designing and debriefing role-plays.

VI. reseArch oPtIons

In this paper, the authors have raised the potential of law students designing role-plays as a 
learning and teaching strategy leading to the development of an increased empathy for clients. 
The experience of designing and playing out role-plays may lead to a better understanding of the 
emotional dimensions of legal disputes and assist in building empathy with clients. However, 
we acknowledge that these identified opportunities are speculative in nature. Therefore, the 
authors suggest a research methodology that may shed light on the benefits of this learning 

43 Linda Lederman, ‘Debriefing: Towards a Systematic Assessment of Theory and Practice’ (1992) 23 
Simulation and Gaming 146.

44 Vincent Peters and Geert Vissers, ‘A Simple Classification Model for Debriefing Simulation Games’ 
(2004) 35(1) Simulation and Gaming 71.

45 Stephen Weiss sees that ‘deroling addresses the affective dimension of the experience’. He suggests 
that explicit discussion of their role reminds students of the impact of their behaviour in negotiation, 
and addresses any negative emotion that may obstruct learning about other aspects of the 
experience: Stephen Weiss, ‘Teaching the Cultural Aspects of Negotiation: A Range of Experiential 
Techniques’ (2003) 27 Journal of Management Education 117.

46 Nelken, above n 21, 74.
47 Don Warrick, Phillip Hunsaker, Curtis Cook and Steve Altman, ‘Debriefing Experiential Learning 

Exercises’ (1979) 1 Journal of Experiential Learning and Simulation 95.
48 Kristina Dreifuerst, ‘The Essentials of Debriefing in Simulation Learning: A Concept Analysis’ 

(2009) 30 Nursing Education Perspectives111.
49 Ibid 112.
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and teaching strategy.50 One possible methodology, similar to the approach used in the work of 
Fisher et al, would be to test the students prior to taking part in the design of role-plays and, then, 
to re-test later. As indicated previously in this paper, in the work of Fisher et al, a survey was 
used to identify whether the experience of a dispute resolution course brought about attitudinal 
change in law students. The survey was divided into five main areas: (i) importance of ADR; (ii) 
lawyer client interaction; (iii) focus of approach; (iv) negotiating behaviour; and (v) lawyer’s 
responsibility.51 In this research, a series of statements were given to students and the students 
responded using a Likert scale. Students were later re-tested to see if there were changes in 
students’ attitudes in the nominated five areas. One shortcoming of the Fisher et al research is 
that the research did not specifically test which learning and teaching strategies generated the 
identified attitudinal changes. It is not clear if the experience of lectures, role-playing, debriefing 
or other learning and teaching strategies brought about the changes in attitudes in the students 
or whether the changes were the result of the experience of a collection of learning and teaching 
strategies. The value of the Druckman and Ebner research is that the study compares various 
learning and teaching strategies. 

The authors propose that in future research relating to students designing role-plays and 
the building of empathy in law students a similar survey could be used to test changes in the 
development of empathy with clients. This research could present a series of statements dealing 
with the issue of empathy and test attitudes using a Likert scale. After the design of the role-
plays students could again be tested for the degree to which they empathise with a client.  Thus 
it could be demonstrated whether the design of role-plays had an impact upon student empathy 
for a client. The authors acknowledge that different students would have differing degrees 
of empathy for future clients. However, notably, this methodology is directed at testing for a 
change in empathy that flows from the experience of designing role-plays rather than for testing 
the degree of empathy alone.

Additionally, specific learning and teaching strategies can also be tracked for their impact. 
For example, in order to check whether designing or playing out of the role-plays has the 
intended effect of building empathy with clients, the research approach of Druckman and Ebner 
could be adopted. Students could be divided into designers and role-players and separately 
tested regarding empathy both prior to and post engagement with the learning task. To test 
regarding the impact of derole-ing and debriefing on the building of empathy in students for 
clients, the research described in this paper could include a group that was tested after designing 
the role-plays or playing out the role-plays and tested again after derole-ing and debriefing. 
Thus it would be possible to test whether derole-ing and debriefing further added to the building 
of empathy with clients.

VII. conclusIon

The work of Druckman and Ebner provides important data about the benefits of students 
designing role-plays. In this paper the authors have canvassed the rise of non-adversarial practice 
in law and explored the potential benefit of law students engaging in designing role-plays to 
increase law students’ empathy with clients. The authors have also speculated regarding the 
importance of derole-ing and debriefing in building empathy. In order to test these speculations, 
the authors have suggested a research methodology that would study the impact of designing 
role-plays on the building of empathy in law students. In future, the authors plan to undertake 
this research.  This discussion is provided to engender debate about the wider possibilities of the 
Druckman and Ebner research in legal negotiation teaching.

50 Fisher et al, above n 5.
51 Ibid.
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A SOUTH AFRICAN PERSPECTIVE ON BALANCING 
INTERESTS: ECONOMIC, ENVIRONMENTAL AND SOCIAL 

Jacqueline church

I. IntroductIon

Central to African philosophy is the concept of Ubuntu, more specifically Umuntu ngumuntu 
ngabantu (‘I am because you are, you are because we are’) which reflects a broad perspective of 
human relationships,1 not only relationships between individuals per se but between individuals, 
institutions and the society at large. In the context of societal responsibility, Ubuntu, or African 
humanism, stresses that humanity is interdependent. This paper discusses the importance of 
interdependent relationships between an enterprise and the community in which it exists, both 
with regard to the protection of the environment and the promotion of economic growth.

II. ProtectIon of the envIronment

Increasingly, on the international and the domestic level, there is a greater appreciation and concern 
for the environment and its protection.2 While environmental law, as currently practiced, became 
established in western countries in the 1970s, it has been comprehensively introduced to South 
Africa only in the last 15 years.3 There are many reasons for these progressive developments in 
environmental legal culture in South Africa, including globalisation and international trade; but, 
more particularly, the changes have occurred because of a new constitutional dispensation. This 
change towards an environmental ethos is reflected in legislation; government policy; public 
awareness and judicial response.

As the cornerstone of environmental law in South Africa, The Constitution of the Republic 
of South Africa 1996 (South Africa) (the Constitution)4 provides a safety net for resolving 
environmental problems. Further, it elevates environmental concerns, traditionally regarded 

* Jacqueline Church Senior Lecturer Department of Mercantile Law University of Pretoria RSA
1 The principle of Ubuntu, found in indigenous African tradition and custom, is entrenched in our 

constitutional jurisprudence. Several Constitutional Court judges have invoked the idea of ubuntu 
as a source of constitutional values. In the case of S v Makwanyane (1995) 6 BCLR 665 (CC) 308, 
Justice Mokgoro at par 308 explained ubuntu (‘humaneness’) as follows: 

While it envelops the key values of group solidarity, compassion, respect, human dignity, conformity 
to basic norms and collective unity, in its fundamental sense it denotes humanity and morality. Its spirit 
emphasises respect for human dignity, marking a shift from confrontation to conciliation.

2 See Jacqueline Church, ‘Small Business and the Changing Environmental Ethos’ (2005) 26 Obiter 
740, 741. 

3 Environmental law is not entirely new to this country and protectionist laws for our wildlife and 
some of our other natural resources date back to the time of the early settlers. Before 1990, there 
were already pollution control laws in place, even though many were aimed only at protecting 
human health. See Jan Glazewski, Environmental Law in South Africa (2nd ed, 2005) 518.

4 The Constitution of the Republic of South Africa 1996 (South Africa) (the Constitution). Any law or 
conduct inconsistent with the Constitution would be invalid and obligations imposed by it must be 
fulfilled.
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as inferior to other priorities such as economic development, to the level of a constitutional 
jurisprudence on fundamental human rights.5   

Entrenched in the Fundamental Bill of Rights6 is the right to an environment that is not 
harmful to an individual’s health or wellbeing (generally regarded as a third generation right).7 
Moreover, the Constitution states that the right to a clean environment has horizontal and vertical 
application, is justiciable,8 and must be protected by the state ‘through reasonable legislative 
and other measures that prevent pollution and ecological degradation; promote conservation; 
and secure ecologically sustainable development and use of natural resources’.9 Significantly, 
the relevant provision explicitly recognises the principle of intergenerational equity in that the 
environment must be protected ‘for the benefit of present and future generations’.10 However, 
while s 24 of the Constitution clearly entrenches this environmental right as a fundamental 
right enjoying protection, section 24(b) contains the rider that such ‘protection should promote 
justifiable economic and social development’.11 This is discussed in the context of small, 
medium and micro-enterprises (SMMEs) and sustainable development below.12

5 See Church, above n 2, 742. As the author points out, for example, s 184 of the Constitution 
establishes a Human Rights Commission which must: promote respect for human rights and a 
culture of human rights; promote the protection, development and attainment of human rights; and 
monitor and assess the observance of human rights in the Republic. Its powers are to investigate 
and to report on the observance of human rights; to take steps to secure appropriate redress where 
human rights have been violated; to carry out research; and to educate. Moreover, each year, the 
South African Human Rights Commission

must require relevant organs of state to provide the Commission with information on the measures 
that they have taken towards the realisation of the rights in the Bill of Rights concerning housing, 
health care, food, water, social security, education and the environment.

 Another example is s 38 of the Constitution, which paves the way for class actions not previously 
recognised in South African law. Further, in South Africa, there are a number of non-governmental 
organisations as well as other human rights organisations that are willing to initiate litigation 
on environmental issues against industries that cause environmental degradation and against 
government agencies that fail to comply with their legal obligations. This has already been done in 
various cases; notable among these is the early decision in Earthlife Africa (Cape Town) v Director-
General: Department of Environmental Affairs and Tourism and Eskom Holdings Ltd (2005) 3 SA 
156. Even if the government should overlook legal compliance by industry, the Constitution has 
created a new environmental ‘watchdog’ by giving the public the means to insist upon enforcement 
of environmental legislation. 

6 The Constitution ch 2.
7 The Constitution, s 24(a). For a comprehensive survey on literature on the environmental right: see 

Elmien Bray, ‘Towards Sustainable Development’ (1998) 1 South African Journal of Environmental 
Law and Policy 1, 1 et seq. Other developing countries have recognised the link between human 
rights and environmental rights in their constitutions either under state policy (see, eg, Brazil, 
India, Namibia, Malawi) or as part of their human rights provisions (notably Mozambique). See 
further Carl Bruch, Wole Coker and Chris Van Arsdal, ‘Breathing Life into Fundamental Principles: 
Implementing Constitutional Environmental Protections in Africa’ (2000) 7 South African Journal 
of Environmental Law and Policy 21.

8 Ie, the environmental right binds the state in its relations with individuals, and individuals may 
assert the right against the state and other individuals. 

9 The Constitution, s 24(b).
10 The Constitution s 24(b). See generally the discussion in Glazewski, above n 3, 78. The notion of 

intergenerational equity is not new and determines that humanity as a whole ought to be caring for 
future generations. See also BP Southern Africa (Pty) Ltd v MEC for Agriculture, Conservation and 
Land Affairs (2004) 3 All SA 201 (W) 219 where the court held that the balancing of environmental 
interests with justifiable social and economic development is to be conceptualised well beyond the 
present living generation.

11 The Constitution, s 24(b)(iii).  
12 See Ch V CONSTITUTIONAL IMPERATIVE.
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In accordance with the constitutional injunction, numerous laws protecting the environment 
have been passed in South Africa since 1994, the most important of which is the National 
Environmental Management Act 1998 (South Africa)13 (NEMA) which has been aptly referred 
to ‘as the flagship statute’14 of the then Department of Environmental Affairs and Tourism. One 
of the key principles of NEMA is that it requires all development to be socially, economically and 
environmentally sustainable. Other important aspects of NEMA are that it sets up a framework 
of environmental governance, regulating government activities; it prohibits, restricts or controls 
activities likely to have a detrimental effect on the environment; and it establishes a scheme of 
environmental authorisations and enforcement.15 

III. economIc growth and smmes

As well as a greater concern for the environment, both internationally and locally, and the 
recognition that concomitant protective measures are necessary, the importance of economic 
development has also been widely recognised. Particularly in developing countries, the 
importance of economic growth is acknowledged and SMMEs are promoted as engines of 
economic growth to alleviate poverty. However, as will be discussed below, the promotion of 
economic growth should not be at the expense of environmental protection.

With regard to economic growth, the White Paper on National Strategy for the Development 
and Promotion of Small Business in South Africa16 and the National Small Enterprise Act 1996 
(South Africa),17 inter alia, clearly reflect the commitment of the government to stimulate and 
promote small business and create an appropriate enabling environment. Moreover, in s 2 of the 
Growth and Development Summit Agreement,18 the unemployment problem in South Africa was 
addressed and it was agreed that a range of ‘immediate interventions’ are required, including 
small enterprise promotion. It was also recognised that small enterprise promotion, especially 
the development of black-owned small enterprises, is a crucial component of job creation in the 
South African economy. The obvious consequence of job creation is the alleviation of ‘extreme 
poverty and hunger’, chief among the Millenium Development Goals.19

The fact that the small business sector plays an important role in the social development of a 
country has been globally acknowledged, and research on both a national and international level 
has highlighted its importance. For example, small enterprise promotes economic competition, 
supports big business and produces goods and services efficiently. Their potential influence on 
the economic and social development of a country is clear from the fact that they are to be found 
in all sectors of industry and commerce. Moreover, a study undertaken by the International 
Labour Organization found that the small enterprise sector is important not only with regard to 
the total number of enterprises, but also with regard to the total number of people employed. 

13 National Environmental Management Act 1998 (South Africa). Further legislative measures 
include the Genetically Modified Organisms Act 1997 (South Africa); Marine Living Resources Act 
1998 (South Africa); National Water Act 1998 (South Africa); National Forests Act 1998 (South 
Africa); National Heritage Council Act 1999 (South Africa); National Heritage Resources Act 
1999 (South Africa); National Nuclear Energy Regulator Act 1999 (South Africa); Mineral and 
Petroleum Resources Development Act 2002 (South Africa); National Environmental Management: 
Biodiversity Act 2004 (South Africa); National Environmental Management: Air Quality Act 2004 
(South Africa).

14 See Glazewski, above n 3, 137.
15 Ibid ch 5.
16 Government Notice 213 (1995).
17 National Small Enterprise Act 1996 (South Africa).
18 7 June 2003. The Growth and Development Summit Agreement is an agreement between 

government and business, labour and community organisations setting out steps to be taken to speed 
up economic growth and development < http://www.info.gov.za/issues/gds/gdsagreement> at 29 
December 2009.

19 < http://www.un.org/millenniumgoals> at 28 December 2009.
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This holds true not only for the small enterprise sector found in advanced industrial economies, 
but also for economies in transition and in developing countries.20 Of particular significance is 
the role they can play in creating jobs and alleviating poverty. 

There is ongoing evidence in South Africa that small enterprises are an important force in job 
creation. The labour-absorptive capacity of the enterprise is high and the average capital cost 
per job created is usually lower than in big business. The role of SMMEs in fostering technical 
and other innovation is vital for many of the challenges facing South Africa’s economy.21 Not 
only in South Africa, but in various other countries, the importance of small enterprises in the 
national economy and in job creation has been recognised, and various government policies and 
strategies have been put in place in this regard. 

In Singapore, for example, ‘SME 21’ is a 10-year strategic plan aimed at building up the 
capabilities of SMEs (small and micro-enterprises) so as to enhance their contribution to 
Singapore’s competitiveness and economic growth.22 In Malaysia the government encouraged 
the development small and medium-scale industries (SMI), which helped to create the conditions 
and opportunities for entrepreneurship to flourish. Most governments in Asia recognize the 
importance of SMME’s and to this end provide a range of financing programs to assist them..23 

The growth of SMMEs is, however, not without problems. These include a lack of financial 
resources to expand their business and to invest in research and development. This in turn may 
lead to employees having to be multi-skilled with the resultant lack of expertise and necessary 
managerial skills. Further constraints relate to access to appropriate technology, the tax burden 
and especially the legal and regulatory milieu confronting them.24 Environmental compliance 
therefore has to compete with a range of investment opportunities that may be crucial to the 
survival of the business.25 On the other hand, noncompliance with environmental law may also 
threaten the very survival of small enterprises, as failure to comply could have significant legal 
and cost implications.26 Moreover, enforced compliance27 with sophisticated environmental 
laws, while eminently desirable, might lead to the demise of SMMEs.28 

In the light of these problems, the question that arises is whether the development of 
small enterprises as engines of economic growth on the one hand, and the conservation of 
the environment on the other, are necessarily mutually exclusive. In other words, should the 

20 See generally M M B Liebenberg, An Exploratory Study into the Application of Environmental 
Management Systems in Small, Medium and Micro Enterprises (SMME’s) on the Highveld in 
Mpumalanga Province (Mini dissertation,North-West University 1998) 20.

21 See too National Strategy for the Development and Promotion of Small Business in South Africa, 
White Paper, Government Notice 213 (1995) the Department Trade and Industry.

22 Actetsme, Singapore < http://www.mastercard.com/cn/wce/PDF/insights/2007/2nd_Quarter/Small-
Medium%20SG%20Ent-S_en.pdf > at 29 December 2009.

23 Jaime Faustino The Spirit of Entrepreneurship in Asia < http://www.idrc.ca/uploads/user-
S/11231726411Faustino_The_Spirit_of_Entrepreneurship_in_Asia_Final.doc> accessed at 29 
December 2009.

24 See generally National Strategy for the Development and Promotion of Small Business in South 
Africa, above n 18; Liebenberg, above n 17, 27–38.

25 See also Ray Lombard and Clive Glover, ‘Environmental Management Planning for Small and 
Medium Enterprises’ in Ian Sampson (ed), The Guide to Environmental Auditing in South Africa 
(2005) ch 9.1.

26 See also Jacqueline Church, ‘Sustainable Development Revisited: The Protection of Small Business 
Enterprises and the Environment as National Assets with Reference to Global Trends and Recent 
Government Policy’ (2006) 27 Obiter 628, 634. 

27 In the past, small enterprises could afford to ignore environmental laws either because they 
were not enforced, or because when they were enforced, relatively small fines could be paid and 
business could continue as usual. Litigation, if any was mainly directed at transgressions by large 
corporations. 

28 For example, recent regulatory measures have compelled all petrol stations to adapt their equipment 
and they can now only sell lead-free fuel. 
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environment be protected at the expense of economic growth or vice versa? However, within 
the concept of sustainable development, at least in the present understanding of it, the protection 
of the environment and economic growth are equally important.

Iv. sustaInaBle develoPment

The term ‘sustainable development’ was coined some twenty years ago but the idea of the 
interrelationship between humankind and the environment is not new, particularly in the light 
of religion and culture.29 The Judeo-Christian ethic, for example, reflects this interrelationship. 
Humankind is seen as part of creation, the whole of which has value in the eyes of the Creator, 
and the special responsibility of humans is to care for the earth.30 Similarly, it has been shown 
that the principles of sustainable development were reflected in the ancient cultures of many 
indigenous peoples. For example, the view of Native Americans and other indigenous peoples 
was that humankind was part of the ‘web of life’, and was meant to live in harmony with nature.31 
These principles are reflected in the agricultural practices of the ancient tribes in Sri Lanka and 
certain tribes in Eastern Africa, America and Europe, and in Islamic legal traditions.32 Closer 
to home, the notion of sustainability can be found within the concept of Ubuntu — African 
humanism, which is generally regarded as the foundation of sound human relations in African 
societies.33 

It was in the context of international law that the concept crystallised in the famed definition 
of sustainable development by the Bruntland Commission in 1987. The term coined by this 
commission was defined as ‘development that meets the needs of the present generation without 
compromising the ability of future generations to meet their own needs’.34 As elucidated in 
its subsequent report problem areas including population and human resources, food security, 
species and ecosystems, energy, industry and urbanisation are highlighted. Two elements of 
the concept of sustainable development are fundamental. First, development should be geared 
to meeting basic human needs and here it must seek inter alia to alleviate global poverty. 
Secondly, the definition recognises that development must meet human needs but it is also 
subject to limitations. These include limitations imposed — for example, by technology and 
social organisation — on the environment’s ability to meet present and future needs. However, 
most importantly, the Bruntland Report debunks the assumption that environmental challenges 
and those related to socioeconomic development, while often regarded as separate, represent a 
single ‘interlocking’ challenge. It recognises that ‘[e]cology and economy are becoming ever 
more interwoven locally, regionally, nationally, and globally into a seamless net of causes and 
effects.’35 

While the Bruntland Report bridged the tension between environmental limits and 
developmental pressures through its concept of ‘sustainable development’, it was in Johannesburg, 

29 See generally Alexander Gillespie, International Environmental Law Policy and Ethics (1997).
30 The Holy Bible, Genesis 1:1–28. Here, a philosophical approach known as ‘biocentrism’ is 

reflected. Also echoed in the Judeo-Christian tradition in Genesis 1:28 is an approach known as 
‘anthropocentricism’. The former entails the belief that all living things have worth by virtue of 
their being part of God’s creation: see too Psalms 24, 65, 104, 148. The latter approach holds that 
humankind is central to creation and responsible for the stewardship thereof; see too Psalm 8. 

31 See the eloquent presentation by Professor Oren Lyons (Chief Jo Ag Quis Ho), ‘Earth Rights 
and Responsibilities: Human Rights and Environmental Protection’ (1993) 18 Yale Journal of 
International Law 215.

32 See Case Concerning the Gabčíkovo-Nagymaros Project (Hungary/Slovakia) (1997) ICJ Rep 7 
(separate opinion of Weeramantry V-P).

33 See above n 1.
34 World Commission on Environment and Development, Our Common Future (1987) (Bruntland 

Report).
35 Ibid 21. 
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South Africa,36 at the World Summit on Sustainable Development held in September 2002 
that a new dimension was added: for globalisation to be sustainable it must become equitable 
and also be environmentally sound. In this context, consensus was reached that there are three 
interdependent and mutually reinforcing pillars of sustainable development — economic 
development, social development and environmental protection and that cognisance should be 
taken of this fact in all decision-making. Challenges in all three of these areas must be addressed 
in order for the new ‘global community’ to last. To this end, it was agreed that countries would 
individually and collectively advance sustainable development locally, regionally and globally. 
This objective was embraced by the New Partnership for Africa’s Development (NEPAD) some 
two years later.37 More recently in South Africa King III,38 the final in the trilogy of reports 
on good corporate governance, was released on 1 September 2009. In the context of good 
corporate governance, the importance of sustainable development and the interdependence 
between economic growth, environmental protection and corporate social responsibility was 
stressed. Among its recommendations for good corporate governance was that the board should 
take responsibility not only for the company’s financial bottom line, but for its performance in 
respect of its ‘triple bottom line’. This means that the board should report to its shareholders and 
other stakeholders on the company’s performance in the economic, social and environmental 
spheres.39 The company should therefore balance economic, social and environmental value. 
Good corporate citizenship and sustainability would require business decision-makers to adopt 
a holistic approach to economic, social, and environmental issues in their core business strategy. 
A further recommendation was that there should be an innovative auditing process by which 
integrated sustainability reporting by companies would be an important feature. Such reporting 
would focus on the impact of the organisation in the economic, environmental and social spheres.

v. constItutIonal ImPeratIve

From the above discussion, it is clear that in line with the concept of sustainable development, 
economic, social and environmental interests must be equally protected. In the South African 
context, this is a constitutional imperative. Accordingly, s 24(b) of the Constitution40 provides 
that:

everyone has the right to have the environment protected, for the benefit of present and future 
generations, through reasonable legislative and other measures that — 

(i) prevent pollution and ecological degradation;
(ii) promote conservation; and 

36 See Johannesburg Plan of Implementation, Report of the World Summit on Sustainable 
Development,  Johannesburg, South Africa, UN Document A/CONF.199/20 (2002) <http://www.
un.org/esa/sustdev/documents/WSSD_POI_PD/English/POIToc.htm> at 29 December 2009.

37 NEPAD, The Environmental Initiative, ch 8 preamble; see generally Van der Linde, ‘African 
Responses to Environmental Protection’ (2002) 35 Comparative International Law Journal of 
Southern Africa 99. The framework for a specific NEPAD environment action plan was endorsed 
by the African Ministerial Conference on the Environment (AMCEN) in 2002 by the African Union 
and published in 2003 < http://www.nepad.org/2005/files/documents/113.pdf> accessed at 29 
December 2009. See Jan Glazewski, Environmental Law in South Africa (2nd ed, 2005) 33.

38 King Report on Governance for South Africa (2009) (King III), Report of the 108-member 
Committee led by Mervyn King.

39 The company as a good corporate citizen should protect, enhance and invest in the wellbeing of 
society and the natural ecology. As pointed out in the preface of the report ‘[b]y issuing integrated 
sustainability reports, a company increases the trust and confidence of its stakeholders and the 
legitimacy of its operations. It can increase the company’s business opportunities and improve its 
risk management. By issuing an integrated sustainability report, internally a company evaluates its 
ethics, fundamental values, and governance and externally, improves the trust and confidence which 
stakeholders have in it’: ibid 13–14. 

40 The Constitution, s 24.
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(iii) secure ecologically sustainable development and use of natural resources while 
promoting justifiable economic and social development.’ (emphasis added)

Clearly, this section imposes a duty on the government not only to put in place measures to protect 
the environment from degradation, but also sets out the criteria which those measures must 
comply with. The protection of environmental interests and the importance of socioeconomic 
interests are recognised. This is in accordance with the concept of sustainable development 
as it is presently understood (as has been outlined above). This conceptual understanding was 
acknowledged in the case of BP Southern Africa (Pty) Ltd v MEC for Agriculture, Conservation 
and Land Affairs41 where it was held: 

The concept of ‘sustainable development’ is the fundamental building block around which 
environmental legal norms have been fashioned, both internationally and in South Africa, and 
is reflected in section 24(b)(iii) of the constitution. Pure economic principles will no longer 
determine in an unbridled fashion whether a development is acceptable. Development, which 
may be regarded as economically and financially sound, will in future be balanced by its 
environmental impact, taking coherent cognisance of the principle of intergenerational equity and 
sustainable use of resources in order to arrive at an integrated management of the environment, 
sustainable development and socio-economic concerns. By elevating the environment to a 
fundamental justiciable human right, South Africa has irreversibly embarked on a road, which 
will lead to the goal of attaining a protected environment by an integrated approach, which takes 
into consideration inter alia socio-economic concerns and principles.42

This principle was reiterated in the more recent Fuel Retailers Association of Southern Africa 
case.43 Here, the issue before the court was not the balancing of the environmental right against 
socioeconomic interests; rather, it involved procedural issues. Relevant to the current discussion 
is that the dicta of the court in its majority decision has left no room for doubt that sustainable 
development encompasses three interdependent and mutually reinforcing pillars; namely, 
economic development, social development and environmental protection. As the court stated: 
‘[t]he environment and development are thus inexorably linked.’ Referring to the Bruntland 
Report, the court further observed that ‘environmental stresses and patterns of economic 
development are linked one to another’ and that economics and ecology must be integrated in 
any decision and lawmaking process not only to protect the environment, but also to protect 
and promote development: ‘[e]conomy is not just about the production of wealth, and ecology 
is not just about the protection of nature; they are both equally relevant for improving the lot 
of humankind.’ The court reiterated that the interrelationship between the environment and 
development is recognised by the Constitution, specifically in s 24(b). However as was the case 
in previous decisions, the Court envisaged the balancing of socioeconomic considerations with 
those of environmental concerns.44

In the culture of human rights, conflict is to be expected. Moreover, even between other 
socioeconomic rights inter se, such conflict is to be expected and in certain circumstances they 
too have to be balanced against each other; for example, the rights to housing, healthcare, 
food, water and social security. A good example of such a balancing was effected in the case 
of Minister of Public Works v Kyalami Ridge Environmental Association.45 Here, severe floods 
had rendered people homeless and as a result the government sought to establish transit camps 
which could cause environmental degradation. The question of a balance between the right to 
housing in terms of s 26 of the Constitution and the environmental concerns of the respondents 

41 [2004] 3 All SA 201 (W).
42 BP Southern Africa (Pty) Ltd v MEC for Agriculture, Conservation and Land Affairs [2004] 3 All 

SA 201 (W), 218–19.
43 Fuel Retailers Association of Southern Africa v Director-General Environmental Management, 

Department of Agriculture, Conservation and Environment, Mpumalanga Province (2007) 10 
BCLR 1059 (CC).

44 Ibid 1076.
45 (2001) 7 BCLR 652 (CC).
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was highlighted in this case. The compelling need of the homeless people was found to be more 
pressing than the need to protect the environment in terms of s 24(a) of the Constitution. The 
right to housing clearly trumped the right to ‘an environment that is not harmful to … health 
or well-being’. In certain circumstances, one right being upheld at the expense of another is 
inevitable. However, ideally within the holistic perspective of sustainable development, this 
should not happen and rights should be equally protected. Various approaches may be followed 
in order to resolve the dilemma of such conflicting interests, some of which are discussed below.

vI. resolvIng conflIct

A possible approach would be to focus on one interest and, depending on the circumstances, 
attempt to balance it against any conflicting interest. As indicated with regard to environmental 
interests, this is generally what South African courts have done. A better approach would be to 
consider measures which might serve to protect both interests equally rather than to weigh one 
up against the other.

With regard to economic development and SMMEs, one option would be to exempt SMMEs 
from the relevant statutory measures protecting the environment. This would be problematical, 
particularly in the light of the clear constitutional protection of the environment. Another option 
and one which is recommended, is to empower the small enterprise to respond to environmental 
pressures and to comply with relevant environmental law. For example, this could be in the form 
of education programs,46 tax and other fiscal incentives. A further example would be government 
incentives to large corporations encouraging them to ‘partner’ with small enterprises in order 
that the latter might be better able to comply with environmental laws. In this way the small 
enterprise would be empowered and their compliance with environmental laws ensured.

vII. conclusIon

From what has been said so far, it is clear that the principle that socioeconomic development 
and environmental protection are interdependent has been widely recognised both in South 
Africa and abroad. However, the time has come to put this principle into practice. In the context 
of the SMMEs, which serve to promote economic growth and alleviate poverty, methods have 
been suggested as to how this end may be served. Particularly in South Africa, against the 
background of the African cultural values embodied in the concept of ubuntu, the implementation 
of the principle is not only possible but imperative. As already indicated, Ubuntu includes 
supportiveness, cooperation and solidarity. As one African writer has put it ‘[i]t is the basis of 
a social contract that stems from, but transcends, the narrow confines of the nuclear family to 
the extended kinship network, the community.’ Since in essence it means that one’s personhood 
is dependent on one’s relationship with others, there is no reason that what is essentially an 
indigenous African value should not be extended from the philosophical to other spheres, and 
indeed to the notion of societal responsibility generally.

The notion of sustainability and the triple-bottom-line in the corporate world is evolving to an 
approach that recognises the importance of inter-dependent relationships between an enterprise 
and the community in which it exists. In this context there is no reason why Ubuntu, which has 
formed the basis of relationships in the past, could not now be extended to the corporate world. 
International experience, which reveals a growing tendency towards an emphasis on non-
financial issues, is a wake-up call to Africans not to abandon their culture when they become 
part of the corporate sector, but to import and infuse these values and practices into the world 
of business.

46 Interventions may include advisory services that include education programs and counselling. 
For example, the New Hampshire Small Business Development Centre (NHSBDC) has an 
environmental assistance program which offers free and confidential business counselling and 
environmental assessments. <http://www.nhsbdc.org> accessed at 29 December 2009.
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A COMPARISON OF THE LAW OF EVIDENCE 

Lee StueSSer*

This article draws upon the author’s experience in teaching and writing on evidence law in 
Canada over the past 20 years, and periodic teaching of evidence law in Australia over the last 
15 years. It therefore takes the stance of an interested ‘outside’ observer of Australia’s evidence 
laws. There is value in seeing how different jurisdictions approach and deal with the same 
evidentiary issues. 

In Australia, the leading engine for change in the law of evidence is the ‘uniform Evidence 
Act’ regime, whose creators wanted enacted in general form throughout Australia.1 To date, the 
uniform Evidence Act applies to the Commonwealth, Australian Capital Territory, New South 
Wales, Tasmania and Norfolk Island, and Victoria is scheduled to follow suit in 2010.2 Thus far, 
Queensland has eschewed the entreaties from the ‘uniform lobby’ to sign on. To a certain extent, 
the State has chosen its own path in developing its evidence laws. Whether Queensland should 
continue to ‘go it alone’ is beyond the scope of this paper.3 

Queensland, Canada and the uniform evidence jurisdictions represent different approaches 
to the law of evidence. The uniform Evidence Act constitutes an evidence code; to a certain 
extent it is a break from the common law past. Queensland is a hybrid jurisdiction in that the 
common law prevails, but there is significant ad hoc legislative reform. Evidence law in Canada 
is primarily driven by the common law in the sense that it is judge driven. In order to highlight 
differences in perspective, this article will focus on three selected areas of evidence to canvass, 
compare and contrast the law in Canada and Queensland, and under the uniform Evidence Acts. 
The three topic areas are: 1) spousal competency, compellability and privilege, 2) admissibility 
of prior inconsistent statements for their truth, and 3) the hearsay exception where the witness 
is unavailable. The case of R v Couture from the Supreme Court of Canada is a useful starting 
point and factual base for the discussion.4

I. r v Couture

The Couture’s marriage and relationship was somewhat dysfunctional. The accused and his 
wife met in prison. He was a prisoner and she was a church counsellor. Prior to their marrying, 
the accused allegedly told her about killing two other women. Yet, they still married seven years 
later. A year after being married, they separated. He was abusive. His wife went to the Royal 
Canadian Mounted Police (RCMP) and divulged the confessions. The police reopened the case. 
However, before trial, Mr and Mrs Couture reconciled. Under Canadian law, the wife is not 
a competent witness for the prosecution. She could not be called by the Crown.5 Instead the 
Crown sought to admit the out-of-court statements she had made by relying on the ‘principled 
hearsay exception’ created by the Supreme Court in R v Khan, which allows for hearsay 
statements to be admitted where ‘reliable and necessary’.6 The statements were admitted and 
Couture was convicted on two counts of second degree murder. On appeal, the Supreme Court 
of Canada in Couture ruled that introducing the evidence this way indirectly undermined the 

* Professor of Law, Bond University, Australia
1 See, eg, Australian Law Reform Commission, Uniform Evidence Law, Report No 102 (2005) ch 1.
2 Evidence Act 1995 (Cth); Evidence Act 1995 (NSW); Evidence Act 2001 (Tas); Evidence Act 2004 

(NI); Evidence Act 2008 (Vic) to commence on or before 1 January 2010.
3 The Queensland Law Reform Commission, in a detailed report, has outlined the areas for 

consideration should Queensland decide to adopt the uniform Evidence Act: Queensland Law 
Reform Commission, A Review of the Uniform Evidence Acts, Report 60 (2005).

4 [2007] SCJ 28.
5 Canada Evidence Act, RS 1985 c E-10, s 4. 
6 (1990) 59 CCC (3d) 92 (SCC).
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spousal non-compellability rule. Accordingly, the evidence was ruled inadmissible and a new 
trial was ordered.

II. spousal competency, compellabIlIty & prIvIlege

A. Canada
Canadian law on spousal competency, compellability and privilege is governed by statute.  In 
criminal cases, s 4 of the Canada Evidence Act 1985 applies.7  Outlined below is a summary of 
each part of s 4:   

Section 4(1): Makes the accused and his or her spouse competent for the defence.

Section 4(2): Makes the spouse of an accused competent and compellable for the prosecution 
for listed crimes [mostly sexual offences].

Section 4(3): Recognises a privilege for a spouse to refuse to disclose to the court what the 
witness was told by his or her spouse.

Section 4(4): Makes the spouse competent and compellable for the prosecution for listed crimes 
against children under 14 years of age [crimes of violence].

Section 4(5): Preserves the common law exception for crimes against the spouse’s person, 
liberty or health. The common law recognised the need to protect victims of spousal abuse.

Section 4(6): Prevents any adverse comment by the judge or prosecutor should the accused and 
his or her spouse choose not to testify.

Under Canadian law, Mrs Couture could not testify for the prosecution even if she wanted 
to. The spouse of an accused is not competent and compellable for the prosecution unless the 
offence charged falls within one of the exceptions. The only exception remotely possible is s 
4(4). Unfortunately, the exception only applies to murders of children under 14 years of age, 
but here the two victims were 20 and 26 years of age. Mrs Couture would have to divorce her 
husband or satisfy the court that she was an ‘irreconcilably separated spouse’ before being 
allowed to testify.8 

In terms of privilege, the Canadian law is even more bewildering. For argument’s sake, let 
us assume that Mrs Couture is competent and compellable because the victims were under 14. 
She now has to testify, but can she claim privilege with respect to what she was told by the 
accused under s 4(3)? No. The wording of s 4(3) is limited to communications made ‘during the 
marriage’. In Couture, she was told of the murders before they married. 

There is more. Consider that Mrs Couture is competent for the prosecution and is willing to 
testify about the confessions that were made during the marriage. She is now on the stand and is 
about to tell the jury what her husband told her. The accused objects. He claims privilege over 
his communications to her. Who owns the privilege, the maker of the communication, or the 
receiver of the communication, or both? Under s 4(3), it is the receiver of the communication 
who holds the privilege. Yet, Dean John Henry Wigmore was of the view that logic dictated that 
the maker of the statement should hold the privilege as to whether his or her words are to be 
disclosed. He wrote ‘The privilege is intended to secure freedom from apprehension in the mind 

7 Canada Evidence Act, RS 1985 c E-10. In Canada, criminal law is under federal jurisdiction and the 
Canada Evidence Act applies across the country.

8 R v Salituro (1991) 9 CR (4th) 324 (SCC.). The Court ruled that if the prosecution could establish 
that a ‘spouse’ was in fact irreconcilably separated then s 4 did not apply. The Court reasoned that 
when the marriage was in fact ended, there was no further need to enforce spousal protections. 
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of the one desiring to communicate; it thus belongs to the communicating one’. 9 It is difficult to 
see the logic in having the receiver hold the privilege, but that is the Canadian law.

Spousal privilege and competency also only applies to ‘spouses’. Canada does recognise 
same sex marriage, so that is not an issue. What does arise is the status of de facto or common 
law relationships. Over the years, a number of challenges have been raised to this limitation. 
The argument raised is that a common law relationship is a ‘de facto’ marriage. The challenges 
have not succeeded. In the most recent case, the Saskatchewan Court of Appeal rejected the 
argument that the law should apply to common law spouses; the Court reasoned that such is a 
major change in the law, which is better left for Parliament and not for courts.10 

As can be seen from the Couture case, the Canadian law is absurdly arbitrary. What to do? 
We look to Australia for guidance and we see two contrasting regimes. 

B. Uniform Evidence Act
Under the uniform Evidence Act, the starting point is that every person is competent and 
compellable to give evidence.11 An exception is then created for spouses, de facto partners, 
parents or children of a defendant in a criminal proceeding.12 These designated persons may 
object to testifying and, then, the court balances the harm to the witness or to the relationship 
against the desirability of having the evidence given. 

The uniform Evidence Act is superficially attractive in that it purports to balance the 
importance of maintaining individual relationships against the need in the particular case for 
the evidence. However, upon closer scrutiny there are serious flaws with the uniform evidence 
model. 

First, discretion means uncertainty. Moreover, the uncertainty as to whether the witnesses 
will actually testify arises on the eve of trial. Second, the triggering of the discretion is confined 
to certain specified relationships. The uniform Evidence Act is confined to spouses, de facto 
partners, parents or children of the accused. Placing limits on the persons who can seek to avoid 
testifying is bound to be arbitrary in the sense that the law will invariably exclude other equally 
situated relationships. For example, what about grandparents or siblings who raise the accused? 
Are they not ‘de facto parents’? Third, the uniform Evidence Act is arbitrary in its exceptions. 
Under s 19 of the Act, witnesses cannot be excused from testifying in cases involving specified 
crimes or offences against children or in domestic violence offences.13 The specified exceptions 
are necessarily arbitrary. In applying the exception, one judge observed:

Furthermore, a rigid distinction between domestic violence offences and other offences of 
violence may also produce incongruous results. For example, a woman who slaps her husband 
following an insulting remark is guilty of a domestic violence offence and the Court would be 
unable to uphold an objection under s 18 by one of her children called to give evidence against 
her. On the other hand, if the woman had not slapped her husband but murdered a neighbour, 
then the Court would be entitled to balance the harm that might be caused to the child against 
the other factors identified in s 18. It is difficult to imagine that the Commonwealth parliament 
intended such striking incongruity. 14 

In terms of privilege, the uniform Evidence Act lumps privilege with compellability. The 
privilege similarly is ‘discretionary’ subject to balancing the likelihood of harm to the person 
or relation versus the desirability of the evidence. In essence, the legislation mandates a ‘case-
by-case’ privilege for spouses, de facto partners, parents and children of the accused. Moreover, 

9 John Henry Wigmore, A Treatise on the Anglo-American System of Evidence in Trials at Common 
Law (3rded, 1940) [2340]. 

10 R v Martin (2009) SKCA 37, [22].
11 See, eg, Evidence Act 1995 (Cth) s 12.  
12 Evidence Act 1995 (Cth) s 18.
13 Tasmania has the longest list of exceptions: see Evidence Act 2001 (Tas) s 19.
14 R v YL [2004] ACTSC 115, [22].
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under the uniform Evidence Act, the privilege is not available in respect to the listed offences in 
s 19 of the Acts.15 Justice Stevens, in the United States Supreme Court case of Jaffee v Redmond 
(‘Jaffee’), remarked that ‘An uncertain privilege, or one which purports to be certain but results 
in widely varying applications by the courts, is little better than no privilege at all.’16 Jaffee 
concerned psychotherapist-patient privilege, however, Justice Stevens’ comments are apropos 
for all privileges. A privilege that is both qualified by discretion and by offence is hardly worth 
preserving.

C. Queensland
Queensland, going its own Australian way, recently abolished spousal incompetency, non-
compellability and privilege.17 The Queensland legislation is beautifully simple: 

Witnesses in a criminal proceeding 

(1) In a criminal proceeding, each person charged is competent to give evidence on behalf of 
the defence (whether that person is charged solely or jointly with any other person) but is not 
compellable to do so.

(2) The husband or wife of an accused person in a criminal proceeding is competent and 
compellable to give evidence in the proceeding in any court, either for the prosecution or for the 
defence, and without the consent of the accused. 

(3) In a criminal proceeding, a husband or wife is competent and compellable to disclose 
communications made between the husband and the wife during the marriage. 

The attraction of abolishing the rule completely is that it is simple, fair and is not arbitrary. 
Simplicity is a quality to be admired. It provides certainty in application. It is also the fairest of 
solutions. Everyone is treated the same. No one person or group is left out. De facto spouses, 
same sex partners, siblings, parents, children are treated exactly the same. No crimes are exempt; 
no arbitrary list of offences is required.

The fundamental reality is that if spouses are required to testify like any other person, it will 
make no difference. The institution of marriage will not crumble. The individual marriage or 
relationship may well go on. In Couture, the fact that the wife went to the police in the first place 
did not destroy the marriage. 

Nor should we think that prosecutors will be calling spouses willy-nilly. No prosecutor will 
call a potentially hostile witness unless they have cause and have a means to control the witness 
through, in all likelihood, a prior statement. Mrs Couture would be called because she gave 
prior statements to the police. On the stand, we do not know what she would do. She apparently 
is a religious person; perhaps the oath may capture her conscience and she may tell the court 
what her husband told her. On the other hand, she may well contradict her statements. In any 
event, at least the trier of fact would have her explanation, or lack of explanation, and be in a 
better position to assess the truthfulness of the statements if admitted into evidence.

Dean Wigmore many years ago wrote:
It follows, on the one hand, that all privileges of exemption from this duty are exceptional, and 
are therefore to be discountenanced … judges and lawyers are apt to forget this exceptional 
nature … The trend of the day is to expand them as if they were large and fundamental 
principles, worthy of pursuit into the remotest analogies. This attitude is an unwholesome one. 
The investigation of truth and the enforcement of testimonial duty demand the restriction, not 
the expansion of these privileges. 18

15 It should be noted that s 19 has not been duplicated in Victoria.
16 518 US 1, 18 (1996).
17 Evidence Act 1977 (Qld) s 8. 
18 Wigmore, above n 9, [2192].
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Dean Wigmore’s views reflect the wisdom and experience of the common law.
Queensland is right. Spouses, however defined, should be treated as ordinary witnesses. 

They then would be competent and compellable by the Crown and defence in all criminal cases 
and there would be no privilege to refuse to disclose to the court what the accused spouse may 
have said to the witness. Surely it is in society’s best interests that the criminal courts receive all 
relevant evidence, from whatever the source – evidence should only be denied where there exist 
valid competing social values and there is no proof, other than rote statement, that preserving 
spousal incompetency and privilege is necessary to maintain marital harmony and the marriage 
bond. People understand that it is the state, through the operation of law, that is compelling 
the testimony and that a spouse or partner is not willingly testifying. There are many reluctant 
witnesses. In the absence of need, society’s interest in receiving the evidence prevails.

III. prIor InconsIstent statements admItted for theIr truth

Assume that Mrs Couture is competent and compellable for the prosecution. She takes the 
stand and, not surprisingly, recants her earlier statement. She is found to be adverse and cross-
examined on her prior statement made to the police. The issue then becomes whether this prior 
inconsistent statement can be entered into evidence for its truth. In order to decide, we need to 
examine the context in which the earlier statement was made. 

In June 1996, two RCMP officers visited the Couture home regarding the ongoing double 
murder investigation. Mr Couture was not at home and Mrs Couture said that all she knew was 
that one of the victims was an ex-girlfriend of her husband. A year later, the marriage was not 
going well. Her husband was being abusive and she left the home. She had told her daughter 
and church counsellors of her husband’s confessions and everyone urged her to go to the police. 
One of her church counsellors arranged, on her behalf, an appointment with the RCMP and he 
drove her to the police station. Before the interview began, the RCMP officer explained that as 
she was Mr Couture’s wife the prosecution could not compel her to testify. She was not asked to 
make the statement under oath and nor was she cautioned about the making of a false statement. 
The interview was audiotaped, but was not videotaped. 

In this ‘first’ statement, Mrs Couture told the police that her husband had confessed to killing 
the two women. He had strangled or suffocated each, sexually desecrated them after death, then 
removed their bodies by truck and buried them.

Approximately a month later, the RCMP called Mrs Couture and asked her to come into the 
station to make a second statement. By this time Mrs Couture was focused on reuniting with 
her husband. This interview was videotaped, but was not made under oath. The RCMP officer 
explained that he did not take the statement under oath as his practice was to take a statement 
first and see that the witness was being truthful and exhaustive in their memory and then to 
take a second videotaped statement, under oath and after a warning about the making of false 
statements. Mrs Couture’s second statement was not as forthcoming as her first. In this situation, 
because of her ‘reticence’, the officer decided not to take a third ‘formal statement’.

The prosecution concentrates on and seeks to admit the first statement for its truth. Under 
common law, prior inconsistent statements made by a non-party witness, if offered for their 
truth, are not admissible unless adopted as true by the witness. They are admissible only as to 
credibility to show that on a prior occasion the witness said something inconsistent with the 
testimony now given.19 Juries would have to be instructed that: ‘What was said in the statement 
is not to be taken as evidence of the truth. The statement serves only to test the credibility of 
the witness.’ Such a limiting instruction has been described as ‘pious fraud’.20 In the Couture 
case, undermining Mrs Couture’s credibility is of no moment. The prosecution needs the 
prior statement to be admitted for its truth. In Canada and Queensland, and under the uniform 

19 R v Deacon (1947), 3 CR 265 (SCC).
20 Edmund M Morgan, ‘Hearsay Dangers and the Application of the Hearsay Concept’ (1948) 62 

Harvard Law Review 177, 193.
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Evidence Act, prior inconsistent statements are admitted for their truth, but under different law 
and conditions.

A. Canada
In Canada, there is no legislation overturning the common law. The Supreme Court of Canada 
in R v B(KG) (commonly called ‘KGB’) applied the principles of ‘necessity and reliability’ 
to craft a new hearsay exception. 21 Necessity flows from the fact that the earlier statement 
is important evidence that will be lost because it is held hostage by the recanting witness. In 
terms of reliability, the Court was concerned because the trier of fact was being asked to choose 
between two statements, one made out of court and the other made in court with all the trial 
safeguards. In this regard, Chief Justice Lamer called for ‘comparative reliability’. He wanted 
to replicate all the trial safeguards of oath, presence and cross-examination.  Prior inconsistent 
statements would only be admitted for their truth where adequate substitutes could be found for 
each trial safeguard. Therefore, this new hearsay exception required that:

• the statement is made under oath or solemn affirmation following a warning as to the 
existence of sanctions and the significance of the oath or affirmation;

• the statement is videotaped in its entirety; and
• the opposing party has a full opportunity to cross-examine the witness respecting the 

statement.
The Chief Justice did go on, however, to state that if the requirements could not be strictly met, 
one could look to other circumstantial guarantees of trustworthiness.22 

One criticism of KGB was that it created a new ‘pigeon-hole’ exception based on rigid 
criteria. In R v Khelawon, the Supreme Court clarified that KGB was not to be interpreted 
as creating a categorical exception based on fixed criteria.23 Rather, the admissibility of prior 
inconsistent statements for their truth is to be determined in a more flexible fashion. 

The admissibility of Mrs Couture’s first statement is open. A KGB hearing would have to 
be held. As can be seen, the RCMP did not comply with the oath or warning. But it is also true 
that the absence of an oath is of ‘modest’ or ‘marginal significance’ and the necessary substitute 
need not be overly compelling. What is needed is a ‘tenable substitute to take up the little bit 
of reality slack left by the missing oath’.24 A more pressing concern is that the statement was 
not videotaped. On the other hand, Mrs Couture can be cross-examined on the making of the 
statement. This is a case-by-case analysis and, as can be seen, there is much uncertainty in 
application. If the statement were admitted under KGB, then it would be admitted for its truth; 
that is to say the jury could use the statement as an admission of guilt by the accused.  

There are a number of important points about the Canadian approach. First, it is the courts 
that are reforming the law – not the legislature. Canadian courts are more activist.25 No doubt 
this reflects the power bestowed upon the courts in interpreting, safeguarding and applying the 
Charter of Rights and Freedoms. The Charter is part of Canada’s constitution and, as such, 
it is the ‘supreme law’ of the land.26 Unfortunately, one by-product of the Charter is ‘Charter 
inertia’. Parliament is happy to leave reform of the law to the courts on difficult and unpopular 
issues. For example, the courts led the way in protecting and requiring same sex marriage. Little 
criminal law reform by way of safeguarding or protecting the rights of accused persons has been 
undertaken in Canada since the Charter was enacted in 1982. Protecting the rights of ‘criminals’ 
wins few votes. Therefore, Canada has no legislation governing disclosure to the defence, the 

21 [1993] 1 SCR 740.
22 Ibid 795–6.
23 [2006] 2 SCR 787.
24 See R v Trieu (2005) 195 CCC (3d) 373, [90] (Ontario, Canada).
25 See, eg, Bannon v R (1995) 185 CLR 1, where Brennan CJ strongly rejected the more  flexible 

Canadian approach to the admissibility of hearsay evidence.
26 Constitution Act, C 1982, s 52.
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authority and conduct of strip searches, or safeguards in questioning suspects. Protections are 
left to the courts to craft. Second, the attitude of the RCMP to videotaping of the statements in 
Couture was somewhat cavalier, but in Canada there is no legislated regime for videotaping of 
statements. 

B. Uniform Evidence Act
The admitting of prior inconsistent statements made by an ‘unfavourable witness’ is governed 
by ss 38 and 60 of the uniform Evidence Act. Under s 38, the party calling the witness may, with 
leave of the court, cross-examine the witness on making a prior inconsistent statement. Section 
60 allows the statement to be admitted for its truth. Section 60, as it was originally enacted, 
stated:

The hearsay rule does not apply to evidence of a previous representation that is admitted 
because it is relevant for a purpose other than proof of the fact intended to be asserted by the 
representation.

Section 60 is a perfect example of what is so wrong with the uniform Evidence Act. The meaning 
of the section is not clear. We are told by its creators at the Australian Law Reform Commission 
that: 

The intention of s 60 was to enable evidence admitted for a non-hearsay purpose to be used as 
evidence of the truth of the facts asserted in the representation, and to do so whether or not the 
evidence is first-hand or more remote hearsay, subject to the controls provided by ss 135–137.27 

The problem, quite simply, is that the section does not expressly say that. Vagueness invites 
ambiguity that, in turn, leads to confusion. 

The decision of the High Court in Lee v R (‘Lee’) reflects the ambiguity in the section.28 In 
Lee, at issue was the statement by a witness who confronted the accused on the street shortly 
after a bungled robbery. The witness wanted $80 owed to him by the accused, who did not 
want to talk with the witness at the time and said, ‘I haven’t got it, leave me alone, cause I’m 
running because I fired two shots … I did a job and the other guy was with me bailed out.’ The 
witness was called by the prosecution but could not recall any conversation with the accused. 
The prosecution was granted leave to cross-examine the witness on his earlier statement made 
to the police. The police officer who prepared the written statement then gave evidence of the 
taking of the statement.

The High Court found that s 60 only applied to ‘intended assertions’ by the maker of the 
statement. The witness could only intend to assert that the accused said he was involved in 
a robbery, but the witness could not have intended to assert the fact that the accused had 
‘fired two shots’, had done a ‘job’ and the other guy had ‘bailed out’. Section 60 rendered 
the hearsay rule inapplicable to the witness’s representations, but had no application to the 
accused’s representations. The High Court held that this interpretation was consistent with the 
whole scheme of the Act, which admits ‘first hand hearsay’ but eschews ‘second hand hearsay’. 
Therefore, s 60 only applies to direct evidence observed by the maker of the statement. For 
example, if the witness had said, ‘I saw the accused rob the store.’ This would be admissible for 
its truth but not the statement, ‘The accused told me he robbed the store.’ 

In response to Lee, s 60 was amended in the Commonwealth and in New South Wales Acts. 
Section 60 now reads:

(1) The hearsay rule does not apply to evidence of a previous representation that is 
admitted because it is relevant for a purpose other than proof of an asserted fact. 

(2) This section applies whether or not the person who made the representation had 
personal knowledge of the asserted fact (within the meaning of subsection 62(2)). 

27 Australian Law Reform Commission, above n 1, [7.65].
28 (1998) 195 CLR 594.
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(3) However, this section does not apply in a criminal proceeding to evidence of an 
admission. 

Applying R v Lee, Mr Couture’s confession to his wife would not be admissible for its truth, and 
if we apply the new amendments it makes no difference. Mr Couture’s admission to his wife 
would still not be admissible under s 60(3). The Commission wrote, ‘The Commissions agree 
that the special nature of the evidence, the peculiar nature and risks of criminal proceedings and 
the need to safeguard the defendant’s right to a fair trial make it important that remote hearsay 
not be admitted as evidence against the accused.’29 The Commission is fixated on the notion of 
‘remote’ or ‘second-hand’ hearsay as opposed to ‘first-hand’ hearsay. This is the wrong question 
or focus. Second- or first-hand is not the critical issue; the key is reliable or unreliable evidence. 
This is the Canadian, and I would venture to say the North American, approach.

With respect, the High Court’s interpretation may well reflect the ambiguity inherent in 
the uniform Evidence Act, but it is inconsistent with principle and so too is the amendment. 
In evidence law, we allow a chain of hearsay reasoning. Hearsay may build upon hearsay so 
long as each statement falls within a hearsay exception. The exceptions reflect a measure of 
reliability.  Therefore, in the Couture case, the hearsay exception for admitting prior inconsistent 
statements admits the wife’s statement for its truth and her husband’s statement falls within the 
hearsay exception for admissions. 

C. Queensland
Queensland has long held that prior inconsistent statements are admissible for their truth. The 
applicable section reads:

101 (1) Where in any proceeding

a) a previous inconsistent or contradictory statement made by a person called 
as a witness in that proceeding is proved by virtue of section 17, 18 or 19 …  
that statement shall be admissible as evidence of any fact stated therein of which direct oral 
evidence by the person would be admissible.

Unlike the uniform Evidence Act, s 101 of the Evidence Act 1977 (Qld) specifically addresses 
prior inconsistent statements. The one proviso is that the statement must be one ‘of which direct 
oral evidence by the person would be admissible’. Witnesses may give direct oral evidence 
as to statements made by accused persons. Therefore, the Queensland courts recognise that 
admissions contained in the statements are admissible for their truth.30 Applying this law to 
Couture, Mrs Couture’s prior inconsistent statement, which contained her husband’s admission 
of guilt, could be admitted for its truth. The Queensland law is clear and simple. 

Iv. If the wItness was unavaIlable

In Couture, the prosecution could not call Mrs Couture as she was not competent to testify for 
the prosecution. This part examines the current law on the issue of unavailable witnesses in 
Canada and Queensland, and under the uniform Evidence Act. 

A. Canada
In Canada, the statement would fall to be determined under the ‘principled exception’ where 
the statement is ‘reasonably necessary’ and there is ‘threshold reliability’.31 ‘Necessity’ is 
founded on the need to get at the truth. Hearsay evidence may be necessary to enable all relevant 

29 Australian Law Reform Commission, above n 1, [7.144].
30 R v Lace [2001] QCA 255; Simon-Beecroft v Proprietors ‘Top of the Mark’ BUP [1997] 2 Qd R 635 

(CA).
31 R v Khan (1990) 59 CCC (3d) 92 (SCC). 
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and reliable information to be placed before the court and where a party is unable to obtain 
evidence of a similar quality from another source. ‘Threshold reliability’ will generally be met 
by showing that there is no real concern about whether the statement is true or not because of 
the circumstances in which it came about. For example, the statement may have been made 
spontaneously, reasonably contemporaneous with the events, or was against the person’s interest 
at the time. Alternatively, it could be met by showing that there is no real concern about whether 
the statement is true or not because there are substitutes for the safeguards that courts have 
traditionally relied upon to determine the truth or falsity of evidence, such as contemporaneous 
cross-examination, the oath and the ability to observe the declarant’s demeanour at the time the 
statement was made.32 

Couture underscores the uncertain nature of the principled exception. Justice Charron, 
writing for the majority, would not have admitted Mrs Couture’s statement under the principled 
exception. She found that ‘there is nothing about the statements themselves that compels one 
to trust their truth and accuracy in this untested form.’33 This conclusion belies her primary 
concern – lack of cross-examination. 

Justice Rothstein would have admitted the statement under the principled exception. One 
indicia of reliability that influenced Justice Rothstein was that Mrs Couture had, on a number 
of occasions, repeated her husband’s confession to her daughter and church counsellors. These 
conversations were important because they were made prior to her estrangement from her 
husband. In Justice Rothstein’s view, this evidence showed that Mrs Couture was not motivated 
out of bitterness from her separation with the accused to concoct a story about his confession 
to her. 

Mrs Couture’s statement was also ‘corroborated’ by certain other evidence. There was 
evidence that the two women disappeared at the same time and were together when they were 
killed; that the accused removed their bodies by truck; and that they were buried in shallow 
graves. Can one use this corroborating evidence in determining threshold reliability?

In R v Starr, the Supreme Court of Canada held that the trial judge should not consider 
the declarant’s general reputation for truthfulness, nor any prior or subsequent statements, 
consistent or not, nor the presence of corroborating or conflicting evidence. The trial judge was 
only to look at the circumstances of the statement itself.34 This approach was consistent with the 
majority decision of the United States Supreme Court in Idaho v Wright.35 It required that the 
trial judge confine ‘threshold reliability’ to the circumstances in which the statement was made.

This ‘boxing’ of considerations proved problematic. Courts strained under the analysis as 
to whether a matter was inside or outside of the box, rather than concentrating on whether the 
statement was sufficiently reliable to be put to the trier of fact. The Supreme Court of Canada 
reversed itself in R v Khelawon. Justice Charron, clearly stated that the analysis was out of the 
box:  

Comments to the contrary in previous decisions of this Court should no longer be followed. 
Rather, all relevant factors should be considered including, in appropriate cases, the presence 
of supporting or contradictory evidence. In each case, the scope of the inquiry must be tailored 
to the particular dangers presented by the evidence and limited to determining the evidentiary 
question of admissibility. 36

In reversing itself, the Supreme Court now looked to the dissenting opinion of Justice Kennedy 
in Idaho v Wright. Justice Kennedy’s position is captured in the following observation: ‘It is a 

32 See R v Couture [2007] SCJ 28, [114]; R v Khelawon, [2006] 2 SCR 787.
33 R v Couture [2007] SCJ 28, [101].
34 (2000) 147 CCC (3d) 449 [217] (SCC)
35 497 US 805 (1990).
36 R v Khelawon, [2006] 2 SCR 787, [4].
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matter of common sense for most people that one of the best ways to determine whether what 
someone says is trustworthy is to see if it is corroborated by other evidence.’37 

B. Uniform Evidence Act
Section 65 of the uniform Evidence Act applies to criminal proceedings if the maker of a 
previous representation is not available. It reads as follows:

(1) This section applies in a criminal proceeding if a person who made a previous representation 
is not available to give evidence about an asserted fact.

(2) The hearsay rule does not apply to evidence of a previous representation that is given 
by a person who saw, heard or otherwise perceived the representation being made, if the 
representation was:

… c) made in circumstances that make it highly probable that the representation is reliable … 38

In terms of unavailability, a person is unavailable under the Act if ‘it would be unlawful for the 
person to give evidence about the fact’ or ‘all reasonable steps have been taken, by the party 
seeking to prove the person is not available, to compel the person to give the evidence, but 
without success’. Let us assume that a spouse who objects to testify under s 18 of the Act would 
be regarded as unavailable. 

The problem regarding ‘first-hand’ and ‘second-hand’ hearsay arises once again, only this 
time, s 65 falls under ‘Division 2— “First-hand” Hearsay’ and pursuant to s 62, direct personal 
knowledge of an asserted fact is required; previous representations made by other persons are 
excluded. In this situation, it seems clear that the repetition by the unavailable Mrs Couture of 
her husband’s confession would not be admitted under s 65.

Even if it did, another issue would be about reliability of the statement. The section requires 
that the representation be ‘made in circumstances’ that make it highly probable that it is reliable. 
We are back to the issue of ‘boxing’ the circumstances.

The debate is engaged and there are conflicting authorities. In Williams v R, a Full Court of the 
Federal Court noted that the legislation spoke of the ‘circumstances’ in which the representation 
was made. The Court went on to observe that it was open to consider ‘other available relevant 
evidence as to all the circumstances in which the statement was made’ and that it was open to 
the trial judge to consider ‘the consistency of what was said with other material in the Crown 
case’.39

The New South Wales Court of Criminal Appeal in R v Ambrosoli40  took a somewhat 
narrower view. The Court emphasised that the focus needs to be on the circumstances of the 
making of the previous representation rather than on the accuracy of the representation at large. 
However, the Court did allow for the consideration of prior or later statements or conduct of the 
person making the previous representation.41

The courts under the uniform Evidence Act, therefore, appear to be adopting a ‘limited box’. 
Any ‘box’, limited or otherwise, is problematic. Consider the following:

• The maker of the statement has a strong motive to lie. Is this inside or outside the box?
• The maker of the statement said that he saw the accused throw the gun in a dumpster 

down the block and the gun is found there by the police. Is this inside or outside the box?
• The maker’s statement is strikingly similar to a confession made by the accused to the 

police. Is this inside or outside the box?

37 Cited in R v Khelawon, [2006] 2 SCR 787, [98].
38 Evidence Act 1995 (Cth) s 65 (emphasis added).
39 (2000) 119 A Crim R 490, [54].
40 [2002] NSWCCA 386.
41 Ibid [36].
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• The maker of the statement complained of being beaten by the accused and bruises are 
observed on her face. Is this inside or outside the box?42 

C. Queensland
Section 93B of the Queensland Evidence Act 1977 provides for the admission of otherwise 
hearsay statements when the maker of the statement is unavailable. The applicable part reads:

(1) This section applies in a prescribed criminal proceeding if a person with personal knowledge 
of an asserted fact –

a)  made a representation about the asserted fact; and

b)  is unavailable to give evidence about the asserted fact because the person is dead or mentally 
or physically incapable of giving the evidence.

(2) The hearsay rule does not apply to evidence of the representation given by a person who saw, 
heard or otherwise perceived the representation, if the representation was –  …

b)  made in circumstances making it highly probable the representation is reliable  …

Section 93B is based on the uniform Evidence Act legislation but has more restricted application. 
First, it only applies in a ‘prescribed criminal proceeding’, which is limited to offences as defined 
in chs 28 to 32 of the Criminal Code. These are, generally speaking, crimes of violence or 
causing injury. Limiting the section’s application leads to arbitrary and illogical exclusions. For 
example, kidnapping (ch 33), stalking (ch 33A), and robbery (ch 38) are not prescribed criminal 
proceedings. Second, ‘unavailability’ is limited to where the person is ‘dead or mentally or 
physically incapable of giving the evidence’. Refusal by a witness to testify would not be caught 
by the section. Accordingly, s 93B could not be applied to the Couture case should Mrs Couture 
refuse to testify.  

Let us assume that Mrs Couture is dead and the prosecution seeks to introduce her statement 
using s 93B. What needs to be resolved is the scope of s 93B. Does it only apply to ‘first-hand 
hearsay’? Unlike the uniform Evidence Act, there is no first-hand’ hearsay division and, as we 
have seen, Queensland courts do admit ‘second-hand’ hearsay through s 101.

Section 93B speaks of a ‘person with personal knowledge of an asserted fact’. Do we apply 
R v Lee? Mrs Couture heard the confession but cannot speak to the truth of that confession. 
Hearsay exceptions found in ss 92, 93 and 93A all use the phrase ‘where direct oral evidence 
of a fact would be admissible’. Arguably, this allows for the admissibility of representations 
concerning admissions made by an accused. Section 93B did not use this phrase. Was this by 
design? If so, then s 93B may well be confined to first-hand hearsay. 

Another issue that needs to be resolved is the scope of ‘made in circumstances’. Once again, 
is Queensland going to follow the limitations alluded to by the courts in their consideration 
of the comparable uniform Evidence Act legislation? Will the Queensland courts ‘box’ the 
circumstances? The issue is open. In R v Lester, the trial judge quoted from and followed R v 
Ambrosoli, but the Court of Appeal did not expressly endorse this interpretation of the law.43 

v. conclusIon

A comparative analysis of evidence law is, as proposed at the outset, instructive. In terms 
of spousal competency, compellability and privilege, the Canadian legislation is untenable. 
Reform is needed. The stark choice in terms of reform of the law is expansion or contraction – 
either the protections now afforded spouses to other similarly situated persons are expanded or 

42 See R v Crump [2004] QCA 176. 
43 [2008] QCA 354, [45–52].
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protections are denied to all. Based on the above analysis, the latter option, which follows the 
Queensland approach, is preferred. Our trial system rests on the coming forward of witnesses 
and their giving of evidence. Society should accept and demand that it is the duty of every 
person to provide relevant evidence.  

A fundamental consideration with respect to prior inconsistent statements is that the maker 
of the statement is available and can be questioned on the making of any prior statement. 
Queensland’s s 101, and its interpretation, is the simplest, most straightforward and most 
judicially efficient route to follow. Furthermore, it has stood the test of time and proven to be 
workable over the last 30 years. 

Admitting of statements where the maker is unavailable means that the ‘necessity’ in 
receiving the maker’s evidence is high. There often are no alternative sources for obtaining the 
evidence. On the other hand, the accused is deprived of the opportunity to test the unavailable 
witness’s assertions. We need to ensure that there are sufficient indicia of reliability before the 
out-of-court statement is admitted. The legislation, both under the uniform Evidence Act and 
under the Queensland Evidence Act, is unduly rigid. In terms of applying the legislation, the 
Canadian experience in determining threshold reliability is worth noting. In particular, ‘boxing’ 
the circumstances did not work. The key principle is whether the statement is sufficiently 
reliable to be put before the trier of fact to assess. If we become too technical in our application 
of the law, then this principle is lost.  

The Australian Law Reform Commission, in beginning its journey to reform the law of 
evidence, outlined certain ‘Guiding Principles’ and focused upon whether the rules of evidence:44

• adequately reflect their alleged rationale and other relevant policy considerations; 
•  are unnecessarily uncertain;
•  exclude probative evidence;
•  operate unfairly on parties and witnesses;
•  are too complex to be understood or applied; and/or
•  add to costs and time both in and out of court.

These principles are worthy of consideration and it is interesting to test the resulting uniform 
legislation against its own criteria. Frankly, it does not do well. A review of the areas raised shows 
a uniform Evidence Act that is at once too complex and too obtuse to be readily understood by 
courts or lay persons alike, that excludes probative evidence without real valid purpose, leads to 
uncertainty, and must add to the cost and time of court actions. 

44 The Australian Law Reform Commission, Evidence (Interim), Report No 26 (1985) [3.81].
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The Resale RoyalTy RighT foR Visual aRTisTs Bill 
2008 (CTh): ausTRalia’s own Droit De Suite sCheme — 

Rough skeTCh oR masTeRpieCe? 

DaviD Price*

I. Background

on 27 november 2008 the hon peter garret, minister for the environment, heritage and the 
arts, introduced the Resale Royalty Right for Visual artists Bill 2008 (Cth) (the Bill) into 
australian parliament. During the second reading speech of the Bill, he declared that: 

the introduction of this Bill marks a landmark day for australia’s visual artists, whose right to an 
ongoing economic interest in the value of their artistic works will be appropriately recognised 
in australia for the first time.1

The Bill constitutes the australian government’s attempt to honour an election commitment to 
introduce an artists’ resale royalty right (or droit de suite as it is universally known) scheme into 
the national intellectual property environment. a resale royalty right entitles qualifying artists 
to receive payment from subsequent sales of their artwork, after its original sale. The royalty 
is payable whenever a work is re-sold during the artist’s lifetime and for 70 years thereafter, 
consistent with rights applicable to copyright works under the Copyright Act 1968 (Cth) and 
related legislation. 

proponents of a droit de suite scheme would argue that the Bill, when enacted, will allow 
visual artists to derive greater economic benefits from their work, as they will benefit from any 
increase in value when it is resold. opponents of the scheme, notably the commercial art and 
art auction industry, would argue that the Bill will have a detrimental economic effect on the 
australian art market, imposing an unmanageable financial and administrative burden on it. 

in advocating the Bill, the government asserts that, at present, visual artists do not have 
access to the intellectual property rights in the multiple reproductions of their works enjoyed 
by authors, and creators and performers of dramatic and musical works.2 The Bill is intended to 
redress this imbalance, and to give effect to the government’s election policy commitment to 
introduce resale royalty rights for artists.3 

The Bill is also meant to give effect to the droit de suite provisions of art 14ter of the Berne 
Convention for the Protection of Literary and Artistic Works (the Berne Convention).4 

while a droit de suite scheme has a considerable degree of support, notably from the national 
arts and indigenous arts communities, there is widespread concern that the Bill in its present 
form will not achieve the outcomes apparently sought by the minister and sought by the artists 
themselves. This paper examines the key features of the Bill and questions whether it will 
achieve its declared objectives. it argues that, while the scheme may be admirable, the Bill is 
flawed and poorly conceived. in particular, its first resale exclusion provisions and minimum 
threshold level will bring few, if any, benefits to most of the arts community — particularly so 
in the case of the indigenous arts community. 

* school of law and Business, Charles Darwin university, david.price@cdu.edu.au.
1 Commonwealth, Parliamentary Debates, house of Representatives, 27 november 2008, 11645 

(peter garrett, minister for the environment, heritage and the arts).
2 ibid.
3 ibid. 
4 ibid. Berne Convention for the Protection of Literary and Artistic Works, paris act of July 24, 

1971, as amended on september 28, 1979.
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II. the InternatIonal PersPectIve

Droit de suite schemes have existed in a number of countries for many years. The first such 
scheme was enacted in france in the 1920s, after controversy over artists living in poverty while 
public auction houses profited from the resale of their works.5 

The legal basis for these various schemes ranges from sui generis legislation, amendment 
to existing copyright legislation and regulation, to voluntary schemes.6 These schemes vary in 
content and coverage, with some countries applying a flat royalty rate (france and germany) 
while others have chosen a sliding scale (Belgium). a number of countries have minimum 
qualifying thresholds (for example, the united kingdom7) while others have imposed the 
royalty on the capital gain of the artwork (italy and Brazil). some schemes cover the estates 
of artists up to 70 years after their death (most european Community countries), while others 
cover only living artists (united kingdom8). The administration of these schemes varies from 
state-run/government-owned collecting agencies (Belgium) to privately-operated businesses 
(france). Coverage can also vary. some schemes cover only the resale through auction houses, 
commercial galleries and art houses. The majority of schemes bestow an inalienable right that 
cannot be transferred or waived, although some schemes allow artists to not enforce their right 
in specific instances. Coverage can also extend to foreign artists if reciprocal arrangements have 
been agreed between countries.

in 2001, the european Council adopted Commission Directive (eC) No 84/2001 of 27 
September 2001— on the resale right for the Benefit of the Author of an original Work of Art 
[2001] oJ l 272/32 (the Directive) in order to ensure consistency between its member countries 
and to minimise or eliminate any market distortions between members.9 The Directive provides 
for a minimum qualifying sale threshold of €3000, a variable rate on a sliding scale between 4 
per cent and 0.25 per cent with a maximum payment of €12,500, calculated on a sale price net 
of tax.10 it also provides for the royalty to continue for the life of the artist plus 70 years after 
his or her death. it also contains reciprocity provisions with non-european union states offering 
similar rights.11

The new Zealand government introduced the Copyright (artists’ Resale Right) amendment 
Bill in 2008 to establish a resale royalty rights scheme.12 The new Zealand Bill has provisions 
similar to australia’s scheme, with a five per cent flat royalty rate with no upper limit, a single 
collection agency, first resale exemption after introduction of the scheme, exclusion of private 
sales, inalienable rights, and residency and reciprocity provisions.13 however, the new Zealand 
Bill has had a troubled passage to date. in march 2009, the government administration 

5 france, law of 20 may 1920, amended by law of 27 october 1922.
6 This brief summary of international droit de suite practices is generally taken from Caslon 

Analytics Profile: Droit de Suite europe <http://caslon.com.au/droitprofile3.htm> at 14 December 
2009. see also katy graddy, noah horowitz and stefan szymanski, A Study into the effect on the 
uK Art Market of the introduction of the Artist’s resale right (2008) ip institute (uk) <http://
www.ipo.gov.uk/study-droitdesuite.pdf > at 14 December 2009. 

7 Artist’s resale right regulations 2006 (uk) si no 346 of 2006, art 12(3)(b). The Regulation sets 
the minimum threshold at €1000 (and not £sterling). 

8 Artist’s resale right regulations 2006 (uk) si no 346 of 2006, art 17. The uk has exercised its 
prerogative under art 17 to derogate the extension of the scheme to deceased artists until 2012, on 
the grounds of uncertain economic conditions. 

9 Commission Directive (eC) No 84/2001 of 27 September 2001 — on the resale right for the 
Benefit of the Author of an original Work of Art [2001] oJ l 272/32. 

10 Commission Directive (eC) No 84/2001 of 27 September 2001 — on the resale right for the 
Benefit of the Author of an original Work of Art [2001] oJ l 272/32, arts 3, 4(1), 5.

11 Commission Directive (eC) No 84/2001 of 27 September 2001 — on the resale right for the 
Benefit of the Author of an original Work of Art [2001] oJ l 272/32, art 7.

12 Copyright (artists’ Resale Right) amendment Bill 2008 (nZ).
13 Copyright (artists’ Resale Right) amendment Bill 2008 (nZ) art 204.
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Committee of the new Zealand parliament recommended by a majority that the Bill not be 
passed. parliament has yet to debate the Committee’s report.14 

Droit de suite has not enjoyed popularity in the united states either, with no legislative 
provision at the federal level, and only one state, California, introducing legislation at the state 
level.15 

III. resale royalty rIght for vIsual artIsts BIll 2008 (cth) — some 
contentIous elements 

in brief, the scheme espoused by the Bill proposes a royalty payment to the artist or creator of an 
artwork when ownership of that work is transferred through a commercial sale. The royalty is 
payable during the artist’s lifetime and for 70 years thereafter, consistent with rights applicable 
to copyright works under the Copyright Act 1968 (Cth). The proposed rate of payment is five 
per cent, on a minimum qualifying sale price of $1000. 

in the case of existing artwork, the royalty obligation will not apply to the first sale of the 
artwork after the law comes into force, but will apply to subsequent sales. 

administration of the scheme and enforcement of the collection of royalties is to be 
undertaken by a government-appointed collecting society, operating along similar lines to 
copyright collection agencies. while the royalty right enshrined in the legislation is inalienable 
and is not subject to waiver, opt-out provisions entitle artists or holders to direct the collecting 
society not to collect the royalty or enforce the resale royalty right on their behalf. 

following the second reading speech in november 2008, the house referred the Bill to the 
standing Committee on Climate Change, water, environment and the arts (the Committee), 
which reported on 20 february 2009.16 while the Committee has expressed general support 
for the Bill and recommended that it proceed, it has also urged that some of the Bill’s more 
contentious provisions be amended, particularly in respect of indigenous artists. The minister 
for the environment, heritage and the arts (the minister) has agreed to implement a few of the 
Committee’s recommendations, but has not accepted some recommendations on certain key 
issues — including the detail of ‘commercial sale’, special provisions for indigenous artists, 
minimum qualifying sales price threshold, inclusion of first resales, and clarification of opt out 
provisions. These issues are discussed in further detail below. 

A. Definition of Artwork
section 7 of the Bill originally defined the nature of an artwork for the purposes of the resale 
royalty right as follows:

(1) … an original work of graphic or plastic art that is either: 
(a) created by the artist or artists; or 
(b) produced under authority of the artist or artists.

(2) works of graphic or plastic art include pictures, collages, paintings, drawings, engravings, 
prints, lithographs, sculpture, tapestries, ceramics, glassware and photographs.

The Committee reported that this was a rather exclusive definition which had interpretative 
and operational difficulties. The minister acted on the Committee’s recommendations and 

14 see new Zealand ministry for Culture and heritage, ‘artists’ Resale Right’ <http://www.mch.govt.
nz/projects/culture/resale-royalty.html> at 14 December 2009.

15 Cal CiV CoDe § 986 (2008). formerly the California resale royalties Act 1977, subsequently 
incorporated into the California Civil Code. 

16 see standing Committee on Climate Change, water, environment and the arts, parliament of 
australia, resale royalty right for Visual Artists Bill 2008 (2009) 1.
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amended the definition to replace ‘graphic and plastic art’ with ‘works of visual art’, and to add 
an enhanced list of inclusions.17 section 7(2) has now been amended to read: 

Works of visual art include, but are not limited to, the following: (a) artists’ books; (b) batiks; 
(c) carvings; (d) ceramics; (e) collages; (f) digital artworks; (g) drawings; (h) engravings; (i) 
fine art jewellery; (j) glassware; (k) installations; (l) lithographs; (m) multimedia artworks; 
(n) paintings; (o) photographs; (p) pictures; (q) prints; (r) sculptures; (s) tapestries; (t) video 
artworks; (u) weavings; (v) any other things prescribed by the regulations. 

The list now wisely recognises the potential for artworks in new and emerging mediums by 
making provision for multimedia, digital and video artworks, although it is unclear whether 
expressions of forms of artwork (other than the more conventional visual mode) would still 
come within the purview of the Bill. from the amendment made to s 7(1), it would appear 
unlikely. The status of artwork that may come within the purview of the copyright designs 
interface provisions of pt iii, div 8 of the Copyright Act 1968 (Cth) is also uncertain. 

it is suggested that the amendment to s 7(1) is a retrograde step which narrows an already 
limited definition of art and thereby limits the range of possible benefits. a contrast here can be 
drawn with the trade Marks Act 1995 (Cth), in which the term ‘graphic’ replaced the former 
and more conservative term ‘visual’ used in the 1955 version of the act in order to extend the 
range and nature of signs registrable as trade marks, notably colours, sounds, and smells.18 
‘graphic or plastic art’ is the term used in both the european Council’s Directive and the united 
kingdom Regulations.19 

B. Commercial resale of an Artwork
Despite the minister’s declaration that australia’s visual artists should be given appropriate 
recognition and reward for their success, the Bill does not propose to apply a scheme across the 
whole spectrum of the potential commercial art market. limits are imposed on the nature and 
elements of a qualifying resale transaction. while the limits, when considered in isolation, may 
seem logical, the consequence is that the Bill falls far short of protecting resale royalty rights 
consistently or comprehensively. 

in the first instance, the right applies only in respect of certain types of commercial sales; 
namely, if: 

(a) ownership of the artwork is transferred from one person to another for monetary 
consideration; and 
(b) the transfer is not the first transfer of ownership of the artwork; and 
(c) the transfer is not otherwise one of an excluded class.20

an excluded class of transfer is one which occurs in circumstances that do not involve an art 
market professional, acting in that capacity.21 an ‘art market professional’ is defined as:

(a) an auctioneer; or 
(b) the owner or operator of an art gallery; or 
(c) the owner or operator of a museum; or 
(d) an art dealer; or 
(e) a person otherwise involved in the business of dealing in artworks.22

17 Commonwealth, Parliamentary Debates, house of Representatives, 7 september 2009, 8665 (peter 
garrett, minister for the environment, heritage and the arts).. 

18 trade Marks Act 1995 (Cth) s 6. 
19 Commission Directive (eC) No 84/2001 of 27 September 2001 — on the resale right for the 

Benefit of the Author of an original Work of Art [2001] oJ l 272/32, preamble [1]; Artist’s resale 
right regulations 2006 (uk) si no 346 of 2006, art 4(1). 

20 Resale Royalty Right for Visual artists Bill 2008 (Cth) s 8(1).
21 Resale Royalty Right for Visual artists Bill 2008 (Cth) s 8(2).
22 Resale Royalty Right for Visual artists Bill 2008 (Cth) s 8(3). This could include the manager of a 

major private or corporate art collection, according to the explanatory memorandum.
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This is a very exclusive list — in effect, a commercial resale occurs only when artworks are 
resold by auction or private treaty through art auction houses, art galleries and art dealers. The 
list may include sales between private parties and public institutions, but it does not include 
private sales between individuals, nor sales by or involving organisations not mainly in the 
business of dealing in artworks. By this definition, general auctioneers who sell artworks as 
part of deceased estates, general consignments or bankruptcies, would not be deemed to be art 
market professionals. presumably, the Bill would also exclude sales from mixed businesses 
where the principal or agent is not an art market professional acting in that capacity, and the 
primary commercial activity is not art sales — such as tourist accommodation, hotels, internet 
cafes and souvenir outlets, open air markets and the like — all of which together provide a 
significant commercial outlet for indigenous art particularly in outback regions of australia. 

secondly, the royalty is not payable on works created after the Bill comes into force and sold 
for the first time, although it may apply to the subsequent resale. in the case of works created or 
acquired before the Bill comes into force, the royalty is not payable on the first transfer of title 
or resale of the work after that date, even if this is otherwise a commercial resale (see further 
discussion below at part C). 

Curiously, the first transfer of title, according to the Bill’s explanatory memorandum, 
includes transfers from the artist by sale, gift, exchange for goods or services, or inheritance, 
since including all such categories would avoid situations in which artists are pressured to 
exchange their works rather than sell them at the first point of transfer to delay triggering the 
resale royalty right until the third transfer of ownership.23 yet such transactions are excluded 
from the commercial resale prescription of s 8 and its operation, since such resales must made 
for monetary consideration. 

The Committee has recommended that s 8(3)(d) be amended to reflect the full range of 
transactions involving the commercial resale of artwork and to broaden the definition of art 
market professional to include ‘art market dealer’ (in lieu of ‘art dealer’) in order to capture 
other commercial operators whose primary business may not be artwork but who nonetheless 
sell artwork regularly. To date, the minister has agreed to this proposal only in part, and has yet 
to enunciate how s 8(3) might be amended. he has indicated that the intention of the scheme 
will be clarified through the explanatory memorandum, rather than the Bill, in respect of these 
commercial operators.24 at the same time, he has asserted that the government does not intend 
to include in the scheme businesses which do not operate principally in the art market but which 
sell artworks on an occasional or intermittent basis.25 

C. treatment of existing Artwork
section 11 of the Bill provides that:

if an artwork exists on the commencement of this part, there is no resale royalty right on the 
first transfer of ownership of the artwork on or after commencement, even if the transfer of 
ownership is under a commercial resale.

hence, the first transfer of ownership of any such artwork is excluded, irrespective of whether 
this transfer is private or commercial in nature. This raises the question of determining how 
the first royalty liability is to be identified, recorded and enforced. without some legally valid 
record of a first transfer between parties — whether by commercial sale or even by succession, 
it will be difficult for the collecting society administering the scheme to determine the first 
commercial resale that incurs the royalty obligation. The application of the royalty liability to 

23 explanatory memorandum, Resale Royalty Right for Visual artists Bill 2008 (Cth) 5.
24 australian government Response to the house of Representatives standing Committee on Climate 

Change, water environment and the arts Report, parliament of australia, resale royalty right Bill 
for Visual Artists 2008 (2009) 3. 

25 ibid.
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all commercial resales after the commencement, including the first resale, would obviate this 
difficulty. 

section 11 is a crucial element of the Bill, and has attracted considerable critical attention 
since the Bill’s introduction and particularly during the Committee’s review. supporters of the 
scheme decry the retention of s 11 because, they argue, it will seriously undermine the short- to 
medium-term benefits to most visual artists and will deny the current generation of artists any 
significant royalties at all.26 

The minister’s declared reason for including s 11 is that a prospective application of the 
resale right will help protect the rights of people who bought artwork unaware that a resale 
royalty would be payable on its subsequent resale.27 he said that:

importantly the right will only apply to resales of artworks that are acquired after the right 
comes into effect. This is to ensure that purchasers of artworks are aware at the time they make 
their purchase that a royalty may be payable to the artist if they choose to resell the work. it will 
also allow the art market to adapt gradually to the new right.28

if the australian art market had a reasonably frequent turnover of artwork, the uptake of royalty 
probably would not be a serious issue since the scheme would cover the great majority of 
resales in the medium term. an access economics report commissioned by the Department of 
environment, water, heritage and the arts (Dewha) in april 2008 to assess the impact of the 
scheme on the art market, assumed average periods of two, five and 10 years between resales. 
Based on these assumptions, the report appeared to suggest that the scheme would cover all 
resales within a few years.29

however, studies by the arts law Centre of australia and Viscopy, as members of the 
Coalition for a Resale Royalty (CaRR), indicate that the average first resale of an artwork 
occurs closer to 20 years. using auction sales data for 1998 to 2008, CaRR has argued that, if the 
proposed prospective scheme had been applied during this period, only six per cent of artwork 
sold within this period would have been resold by 2008.30 hence, it is likely to be around 40 
years before most artists would benefit from the resale of their artwork under the current terms 
of the Bill. many artists would be unlikely to see their artwork resold and therefore would not 
benefit from either a retrospective or prospective scheme. 

a constitutional issue apparently drives the decision to exclude the first resale of existing 
artwork, according to the Committee. The minister has reportedly received legal advice to the 
effect that the application of the resale royalty to existing artwork comes within the scope of s 
51(xxxi) of the Constitution — the acquisition of property on just terms.31 if a legal challenge 

26 see submissions to the standing Committee on Climate Change, water, environment and the arts, 
parliament of australia, resale royalty right for Visual Artists Bill 2008 (2009) (Dean Bowen, 1, 
pippin Drysdale, 1, and Rosslynd piggott, 1). 

27 Commonwealth, Parliamentary Debates, house of Representatives, 27 november 2008, 11645 
(peter garrett, minister for the environment, heritage and the arts).

28 ibid.
29 access economics, ‘Design aspects of an australian Resale Royalties scheme’, 7 april 2008, as 

cited by the standing Committee on Climate Change, water, environment and the arts, above n 16, 
14.

30 Coalition for a Resale Royalty (CaRR), ‘Resale Royalty Right for Visual artists Bill 2008’ 
(Briefing paper, CaRR, 2008) 2 

<http://www.visualarts.net.au/files/ao8n30.pdf> at 14 December 2009. again, using Viscopy studies 
data, only 845 artists would have benefited and shared in a total royalty payment of $4.6 million 
under the current terms of s 11. however, if the royalty applied to all resales, the number of 
beneficiaries would rise substantially with 2456 artists sharing in $35.4 million. see standing 
Committee on Climate Change, water, environment and the arts, above n 16, app 1. 

31 see australian government Response to the house of Representatives standing Committee on 
Climate Change, water environment and the arts Report, above n 24, 3. see also Commonwealth, 
Parliamentary Debates, house of Representatives, 7 september 2009, 8667 (peter garrett, minister 
for the environment, heritage and the arts). 
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were mounted, the high Court could hold the application of the resale royalty to an existing 
artwork to be acquisition of property on other than just terms, and find the Bill constitutionally 
invalid. The inclusion of s 11 in its present form no doubt reflects that advice and is a strategy 
to avoid the possible risks arising from this potential constitutional issue. But opponents of 
the scheme might also view the minister’s actions as deference to the influence of the art 
dealer industry. in november 2008, the media reported that the government might face a high 
Court challenge by the auction houses if it attempted to make the scheme retrospective. such a 
challenge would have significantly delayed the Bill’s planned introduction in July 2009.32 

legal advice presented to the Committee by CaRR and other witnesses reinforce the opposing 
view that there is little or no risk of the Bill contravening s 51(xxxi).33 The advice suggests that 
any risk of constitutional complication could be addressed by including a provision in the Bill 
for compensation in the event that it results in the acquisition of property on other than just 
terms, akin to provisions recently added to the Copyright Act 1968 (Cth).34 

The minister agreed to seek further legal advice on the constitutional implications of ss 
11 and 20, on the recommendation of the Committee. while he would not disclose the nature 
of either the original legal advice or the subsequent advice on the grounds that such action is 
contrary to government policy, the minister stated that he considered the current draft legislation 
constitutionally valid. however, he argues that the removal of s 11 and amendment to s 20 
would still expose the Commonwealth to significant legal risk.35 The minister’s agreement to 
seek further legal advice at a late stage of the Bill’s passage and his acknowledgement that the 
explanatory memorandum needed clarification seems to indicate a lack of full examination at 
the consultation and drafting stages of the Bill, and undue haste to introduce it into the house 
in the first place. 

Removal of s 11 in its present form would enable the royalty to apply to all art resales, 
although this course of action would still require amendment to s 8(1) of the Bill. 

D. Sale Price threshold and royalty rate
The Bill establishes a five per cent royalty rate, with a minimum qualifying sale price threshold 
of $1000.36 The ‘sale price’ is defined as the amount paid for the artwork by the buyer on 
the commercial resale. it includes gsT, but does not include any seller’s commission, charges 
additional to a sale price or auction ‘hammer price’ imposed on the buyer by way of buyer’s 
premium, or any other tax payable on the sale.37

32 katrina strickland, ‘Resale Royalties may face Constitutional hitch’, Australian Financial 
review (sydney), 21 august 2008, 7. see also parliamentary library, Bills Digest 74 2008–09 
resale royalty right for Visual Artists Bill 2008 (2009) 8 <http://parlinfo.aph.gov.au/parlinfo/
download/legislation/billsdgs/lVms6/upload_binary/lvms60.pdf;fileType=application/
pdf#search=%22Resale%20Royalty%20Right%22> at 14 December 2009.

33 see standing Committee on Climate Change, water, environment and the arts, parliament of 
australia, above n 16, app D. 

34 The Copyright Act 1968 (Cth) s 116aaa provides for compensation to be payable by a performer 
rather than by the government. section 116aaa relates to amendments made in 2005, granting 
performers a share in the copyright in existing sound recordings, where the copyright had 
previously been wholly owned by another party. 

35 see Commonwealth, Parliamentary Debates, house of Representatives, 7 september 2009, 8667 
(peter garrett, minister for the environment, heritage and the arts).

36 Resale Royalty Right for Visual artists Bill 2008 (Cth) s 10(1).
37 Resale Royalty Right for Visual artists Bill 2008 (Cth) s 10(2). ‘Buyer’s premium’ is an additional 

charge levied by the auction house on the buyer, and generally calculated as a percentage of the 
auction hammer price. it is common practice in general, motor vehicle, and fine art auctions. The 
original scheme, as outlined in the Dewha 2008 discussion paper, suggested that the royalty be 
calculated on the sale price net of all taxes. Dewha advised the Committee that the inclusion 
of the gsT was based on Treasury advice: see standing Committee on Climate Change, water, 
environment and the arts, above n 16, 12–13.
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according to the explanatory memorandum to the Bill, the royalty should be based on the sale 

price that most closely reflects the value of the artwork.38 if this is the case, then the Copyright 
agency limited, the art law Centre, and the australian Commercial galleries association 
(aCga) would argue that the sales price should include buyer’s premium since this price best 
reflects the full price paid by the buyer.39 however, the minister and the Committee argue that 
the royalty rate should be calculated on a price that is easy to identify and is understood by all 
parties to the transaction, and suggests that the actual sales price, plus 10 per cent gsT, best fits 
that description.40 They also argue that this formula most closely reflects the real value of the 
artwork. 

sales price alone would also fit that description. inclusion of the gsT in the definition of sale 
price in fact reduces the ticket price or hammer price at which the royalty comes into effect to 
$910 rather than $1000, a consideration that is likely to catch unawares many sellers and buyers 
alike. most schemes, possibly for administrative ease, have opted to use the actual resale price 
(whether higher or lower than the previous sale price) on which to calculate the royalty.41

CaRR42 has recommended that the minimum qualifying threshold be lowered to $500 on 
the grounds that the lower threshold would increase the amount of royalties for visual artists.43 
while a threshold reduction may increase the number of benefiting artists, the royalty collection 
costs can (and will) increase significantly and be charged back to the artists by the collecting 
agency with detrimental effect on the payment the artist actually receives. 

The commercial art gallery industry has suggested that the maximum royalty payable be no 
more than $12,500, irrespective of the sale price of the artwork, or that a sliding scale along 
similar lines to the european Community scheme should apply.44 however, this proposal is 
clearly an effort to limit the application of the scheme. The majority of droit de suite schemes 
adopt a flat rate, with the majority of those again settling for a rate of five per cent.45 

e. treatment of indigenous Artwork
The minister has emphasised that protection be afforded to indigenous artists, declaring that:

the scheme … is also aimed at increasing the transparency of the art market to prevent 
exploitation of artists, particularly indigenous artists, by unscrupulous dealers.46 

The high prices received in a few examples of indigenous artwork over recent years has caused 
attention to be focussed on the Bill’s capacity to bring into the indigenous art market what 
supporters of a droit de suite scheme would argue are some degree of equitable rights — that 

38 explanatory memorandum, Resale Royalty Right for Visual artists Bill 2008 (Cth) 8.
39 submissions to the standing Committee on Climate Change, water, environment and the arts, 

parliament of australia, resale royalty right for Visual Artists Bill 2008 (2009) 6 (Copyright 
agency ltd); 11 (arts law Centre of australia); 3 (australian Commercial galleries association).

40 explanatory memorandum, Resale Royalty Right for Visual artists Bill 2008 (Cth) 6; see also 
standing Committee on Climate Change, water, environment and the arts, above n 16, 12. 

41 see Caslon Analytics Profile: droit de suite europe, above n 6. see also katy graddy, noah 
horowitz and stefan szymanski, above n 6. 

42 CaRR, above n 30. 
43 ibid. see also Viscopy, implications of the Australian Government’s Proposed resale royalty 

Scheme (2008) 14 <http://www.viscopy.com/pdfdocuments/implicationsofproposedresalescheme.
pdf> at 14 December 2009.

44 The eC scheme provides for a variable rate ranging from 4 per cent for a sale up to 12,000 euros, 
to 0.25 per cent for sale prices exceeding 500,000 euros, with a maximum royalty not exceeding 
12,500 euros: Commission Directive (eC) No 84/2001 of 27 September 2001 — on the resale 
right for the Benefit of the Author of an original Work of Art [2001] oJ l 272/32, art 4. 

45 Viscopy, above n 43, 14. see also arts law Centre of australia, <http://www.artslaw.com.au/
artlaw/archive/2008/08proposedResaleRoyalty.asp> at 14 December 2009.

46 Commonwealth, Parliamentary Debates, house of Representatives, 27 november 2008, 11645 
(peter garrett, minister for the environment, heritage and the arts).
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is, to allow the creators along with the purchasers/owners to continue to reap the benefits from 
escalating prices in indigenous artwork. The recent sale of the late Clifford possum Tjapaltjarri’s 
Warlulgulong has often been cited as a prime example of what has been described as the 
‘obscenity of the art market’.47 Clifford possum first sold the painting for $1200 in 1977. it was 
subsequently resold in 1996 for $36,000, and again in 2007 for $2.4 million. neither he nor his 
family received any moneys from these resales. nor would they receive any royalties from the 
possible next sale after the Bill came into force if s 11 remains in its present form. 

The Bill does not draw any distinction between non-indigenous and indigenous art.48 
nor does it contain special provisions, protections or exemptions to give particular redress 
to the perceived particular exploitation of indigenous artists. it had been argued before the 
Committee that, in order to ensure that royalty benefits are spread as widely as possible across 
the indigenous arts community, the first resale exemption should be removed, and the threshold 
reduced to $500.49 Based on auction house sales figures in the first half of 2008, had the scheme 
been operating during that period with these enhancements in place, it would have delivered $3 
million worth of resale royalties to 800 artists. Thirty per cent of the recipients would have been 
indigenous.50 The 2007 figures for artworks sales by australian artists reveal that 24 per cent 
of those artists were indigenous.51 Clearly, removing the first sale exemption and lowering the 
threshold would benefit the indigenous arts communities. 

CaRR and others have proposed that special provision should be made in the Bill for 
indigenous artists, to take account of the particular arrangements that generally exist between 
the artists and indigenous arts centres, whereby some centres pay artists up front for their 
work.52 since the next sale from the centre, creating the royalty payment obligation under the 
scheme proposed by the Bill, could be within a short period of time, centres may reduce the 
initial payment to the artist. The galleries themselves have suggested that these unintended 
consequences could be overcome by a special ‘resale exemption’ which excludes resales of 
artwork that occur within a specified period after the ‘primary’ sale under certain conditions.53 

Quite reasonably, the government has declined to introduce such special arrangements.54 
providing an exclusion period would simply delay exercise of the royalty right and its payment. 
The exclusion period could well serve as a ‘loophole’ for the exploitation of indigenous artists. 
it would also unnecessarily complicate and confuse a scheme that is already complex. The 
absence of a special arrangement exclusion period may actually encourage more transparent 
practice in the art market, particularly in the indigenous art sector.

an issue arises in respect of succession of title for the works of indigenous artists. sections 
15(1) and 15(2) cover normal tests with respect to the rules of intestate succession. however, it 
has been suggested that the Bill should recognise intestate succession according to indigenous 
customary law to allow communal ownership of indigenous artwork.55 while the Commonwealth 
has the power under s 51(xxvi) of the Constitution to make special laws for people of any race 
for whom it is deemed necessary to make such laws, and could presumably act under this 
provision, rules of succession and intestacy fall under state and territory responsibility. The 

47 standing Committee on Climate Change, water, environment and the arts, parliament of australia, 
above n 16, 26. 

48 The word ‘indigenous’ appears only once in the whole of the Bill. 
49 Viscopy, above n 43, 15.
50 Coalition for a Resale Royalty (CaRR), above n 30, 2. 
51 ibid. 
52 ibid. see also standing Committee on Climate Change, water, environment and the arts, above 

n 16, 28. 
53 submission to the standing Committee on Climate Change, water, environment and the arts, 

parliament of australia, resale royalty right for Visual Artists Bill 2008 (2009) 2 (australian 
Commercial galleries association).

54 australian government Response to the house of Representatives standing Committee on Climate 
Change, water environment and the arts Report, above n 24, 6–7.

55 standing Committee on Climate Change, water, environment and the arts, above n 16, 28–9.
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amendment may also lead to significant difficulties in the scheme’s administration, particularly 
since there is no uniform body of indigenous customary law and it may be difficult to determine 
whether particular persons have received rights in accordance with that law. 

F. inalienability of the right and the Collecting Society
section 33 expressly states that, except to the extent permitted under the succession test, the resale 
royalty right is absolutely inalienable, whether by way of sale, assignment, charge, execution, 
bankruptcy, insolvency or otherwise. section 34 stipulates that a waiver of a resale royalty is of 
no effect. The declared purpose of these sections is to provide artists, particularly indigenous 
artists, with a safeguard against being pressured into surrendering their right to obtain a royalty 
on the resale of their artwork.56 although inalienability alone does not create a moral right, the 
resale royalty right is akin to copyright moral rights provisions. The section also establishes a 
succession test which allows the artist to pass on the right to a charitable institution that works 
for the benefit of the community under certain conditions. section 33 is given practical effect by 
the creation under s 35 of an agency for the collection of the resale royalty. 

notwithstanding s 33, holders of resale rights enjoy a right under s 23(1) not to use the 
collecting society or even enforce the resale royalty right on their behalf. section 23(1) permits 
a collecting society to collect the royalty unless the right holder notifies it in writing that ‘the 
collecting society is not to collect the resale royalty, or enforce the resale royalty right … on 
behalf of the holder or holders of the right.’ This provision has been promoted as an option that 
equally protects young and vulnerable artists from being forced into waiving possible future 
rights, and protects older artists from being forced into automatic support of the management 
of the scheme.57 however, the provision in fact creates uncertainty and ambiguity over the 
scheme’s application in the real world. 

section 23 appears to be inconsistent with ss 33 and 35, insofar as the opt-out options 
of s 23(1) appear to be at odds with the intent of inalienable rights and the commitment to 
establish one collecting society pursuant to s 35. a disjunct arises between the existence of an 
established right and of a means to obviate it in its practical application. particularly in the case 
of indigenous artists, the consequence will likely be that the artists will not be aware of this 
loophole and its implications, and their agents — smaller gallery owners in the main — will 
decide on their behalf.

it is unclear whether s 23(1) gives artists the right to collect the royalty themselves, or even 
the discretion to forego the royalty enforcement and collection altogether, notwithstanding the 
unequivocal directive of s 33.58 if such right does exist, the Bill is silent on the powers that 
individual artists or their agents might have with respect to the right to demand information or 
payment. and if artists use the collecting society on a case by case basis, as also appears to be 
an option under s 23(1), it is not unrealistic to envisage a scenario where there is confusion as to 
which artworks are the responsibility of an artist for royalty collection and administration and 
which artworks are the responsibility of the collecting society. whatever the real intention of s 
23, it is suggested that the section requires re-examination to remove these internal uncertainties, 
ambiguities and inconsistencies with other pertinent sections of the Bill. 

The administration fees, which the collecting society has the discretion to set and the authority 
to deduct from the royalty collected, will no doubt reflect the administrative burden in managing 
a scheme in which a number of options would likely be operating contemporaneously.59 while 
the Bill does not set parameters or actual scales of charges, it does enable the minister to limit 
the fee imposed.60 industry experience and indications from other droit de suite schemes indicate 

56 explanatory memorandum, Resale Royalty Right for Visual artists Bill 2008 (Cth) 18.
57 ibid 19.
58 Viscopy, above n 43, 9.
59 Resale Royalty Right for Visual artists Bill 2008 (Cth) s 26(1).
60 Resale Royalty Right for Visual artists Bill 2008 (Cth) s 26(3).
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that fees could be within the range of 10–20 per cent of sale price, although the fees in some 
overseas countries have been as high as 40 per cent.61 a complex scheme and a small market 
would create a fee at the upper end of the range — as will be the case in the australian context. 
as with any new scheme, costs are likely to be high in the early years of the scheme. 

with these differing options and artists exercising their rights in a variety of ways, the resale 
royalty collection scheme could end up becoming virtually unmanageable. 

G. international reciprocity
section 52 provides for the Bill to give effect to the Berne Convention. in so doing, it recognises 
the droit de suite provisions of art 14ter of the Convention and enables them to be given local 
effect.62 article 14ter provides that: 

(1) The author, or after his death the persons or institutions authorized by national legislation, 
shall, with respect to original works of art and original manuscripts of writers and composers, 
enjoy the inalienable right to an interest in any sale of the work subsequent to the first transfer 
by the author of the work.

(2) The protection provided by the preceding paragraph may be claimed in a country of the 
union only if legislation in the country to which the author belongs so permits, and to the extent 
permitted by the country where this protection is claimed.

in other words, australian artists whose works are sold in a country which has a droit de suite 
scheme in force and with which australia has established mutual recognition agreements, may 
claim a royalty on the sale of their works, in accordance with local droit de suite provisions. 
By the same token, foreign artists from countries which have droit de suite legislation in force 
and whose works are sold in australia would be entitled to claim similar rights under australian 
provisions. To enjoy this reciprocal arrangement, australia must comply with the requirements 
of art 14ter(2), and have its own droit de suite scheme in operation. 

as the minister has advised:
Because the right is recognised in the Berne Convention for the protection of literary and 
artistic works, it will be possible for australia to establish arrangements with other countries 
which acknowledge the right to a royalty for australian artists whose work is sold in those 
countries.63

however, it is worth noting that art 14ter(1) of the Berne Convention provides that artists shall 
enjoy the inalienable right to an interest in any sale of the work subsequent to the first transfer by 
the author of the work, and not the second resale as proposed by the Bill in respect of artworks 
already in existence. hence, the australian scheme is not consistent with Berne Convention 
provisions.

Both the international Confederation of societies of authors and Composers (CisaC) and 
Viscopy claimed in evidence to the Committee that, because of the prospective nature of the 
proposed scheme and the consequential limited application in its early years, other countries 
may not enter into a reciprocal arrangement with australia.64 Both CisaC and Viscopy have 
argued that there is a risk that the proposed australian scheme would not be viewed as a ‘fully 
functioning scheme’ by the european Community for reciprocity purposes:

61 submission to the standing Committee on Climate Change, water, environment and the arts, 
parliament of australia, resale royalty right for Visual Artists Bill 2008 (2009) 3, 37 (australian 
Commercial galleries association).

62 Commonwealth, Parliamentary Debates, house of Representatives, 27 november 2008, 11645 
(peter garrett, minister for the environment, heritage and the arts). 

63 ibid. 
64 Viscopy, above n 42, 15; see also CisaC as cited by the standing Committee on Climate Change, 

water, environment and the arts, above n 16, 25. 
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it is not difficult to envisage a view being formed of the effect of clause 11 of the Bill not in 
reality providing such protection, with the consequent effect of disentitling australian artists to 
the proceeds of schemes in place in europe.65 (emphasis in original)

The existence of this possible risk may be alarmist rather than substantial, and part of the 
campaign against s 11 in its present format — it would be in the best interests of artists and 
their agents in all reciprocating countries to exercise their mutual reciprocal rights rather than 
fail to collaborate on the basis of apparent differences between the respective schemes. mutual 
recognition of reciprocity and cooperation in its application will also work against a possible 
royalty avoidance strategy of moving artworks for sale to those countries, such as the united 
states, where droit de suite schemes are not in place or where reciprocity provisions on resales 
are not in effect. mutual application of reciprocal rights by a significant number of countries 
would also militate against resale royalty schemes having any substantial negative effect on sale 
prices because of the royalty payment obligation. 

Iv. concludIng remarks

even on the basis of the information currently in the public domain, it is difficult to see how 
the scheme as crafted will achieve its declared objectives. while the scheme may be admirable, 
the Bill is flawed and poorly conceived. in particular, its first resale exclusion provisions and 
$1000 minimum threshold level will bring little, if any, benefit to a significant proportion of 
the art market (particularly to indigenous artists) in the medium term. generally, it proposes a 
scheme that in practice has a level of complexity and uncertainty to militate against its universal, 
consistent and transparent management. 

The operation of the scheme as crafted in the Bill is unlikely to create an industry of avoidance 
by transfer of transactions to countries without similar laws or reciprocity arrangements. The 
likelihood of a flood of artwork sales to overseas markets was argued by opponents of the 
united kingdom’s droit de suite scheme, but those fears have been shown to be unfounded.66 a 
report in 2008 commissioned by the united kingdom intellectual property office has revealed 
that there is no evidence of a diversion of art sales business away from the united kingdom 
or a diminution of the united kingdom market since the introduction of that jurisdiction’s 
scheme.67 in any case, the shortcomings in the detail of the Bill and supporting documentation 
should allow opportunity for the royalty obligation to be bypassed by those inclined to do so. 
perhaps this could be done either by manipulating sale prices below the minimum threshold 
level, by creating or using pseudo-private markets (such as e-bay or other online internet 
auction and sales sites), or by utilising sales outlets which fall outside the Bill’s prescription of 
a ‘commercial resale’ undertaken by an ‘art market professional’. 

how might the Bill be strengthened? some suggestions have already been made in the 
discussion in the preceding sections. The following are some initiatives that i suggest will 
improve the scheme and its operation, and enhance the benefits flowing back to the artist or 
royalty right holder: 

• extend the definition of commercial resales to include the first transfer of ownership or 
resale (that is, remove the s 8(1) limitations);

• remove the art market professional restriction by extending it to encompass all commercial 
operators in the artwork market, including those operating in the digital or online auction 
markets (that is, remove the s 8(2) limitations);

65 CisaC, as cited by the standing Committee on Climate Change, water, environment and the arts, 
above n 16, 26.

66 see katy graddy, noah horowitz and stefan szymanski, above n 6, 49–50. 
67 ibid 35–38. 
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• establish a royalty rate that can be easily understood (that is, based on the ticket price or 

auction hammer price, which is more representative of the true value of an artwork and 
is simpler), and which excludes gsT;

• apply the royalty obligation to all transfers of ownership or resales after the law comes 
into effect (that is, remove the s 11 exclusion on first resale of existing artworks);

• in light of the corpus of legal opinion and precedent in respect of s 11 and its possible 
interpretations, allow due judicial processes to determine the constitutionality or otherwise 
of the Bill or the section; 

• reduce the minimum qualifying threshold level to $500 (that is, amend s 10(1));
• clarify the operation of the opt-out provision in respect of the collecting society role (ss 

23(1) and 23(2));
• strengthen regulatory limits and controls on collecting society charges (s 26(1)); and
• provide ongoing government funding for the scheme.

The minister has indicated that the scheme will be subject to a review after five years of operation. 
if the Viscopy modelling data on turnover of artworks in the resale market are even reasonably 
accurate, there may be little by way of substance for a review of the scheme. however, it may 
allow a review of the legislation and create an opportunity to improve this first attempt at a droit 
de suit scheme — assuming, of course, that a change in the political dynamics and environment 
does not generate a drastic change in the current direction of the Bill. 

Debate on the Bill in parliament has recently resumed after a lengthy adjournment. Both 
before and after adjournment, the opposition has maintained pressure on the government 
over the minister’s handling of the introduction and passage of the Bill.68 The opposition’s 
contributions, rather unfortunately have added little substance to the serious debate over the 
scheme from a legislative perspective, focussing more on the minister’s alleged shortcomings 
than the Bill’s merits or inadequacies. The Bill has yet to pass through the senate, but the 
opposition has already indicated that it will require substantive change before it will become 
acceptable.69 it is also quite likely that the Bill will be used as political ammunition to attack both 
the minister and the government — in which case, both the Bill and its intended beneficiaries 
will end up as the collateral damage. 

v. PostscrIPt

The Resale Royalty for Visual artists Bill 2008 (Cth) was passed by the parliament on 26 
november 2009. The scheme will commence six months after the date of Royal assent, or on a 
date to be fixed by proclamation. The Bill passed through the senate without further amendment 
in addition to the amendments earlier agreed to by the minister, and discussed above. 

68 Commonwealth, Parliamentary Debates, house of Representatives, 13 march 2009, 3347 (steven 
Ciobo, shadow minister for small Business, independent Contractors, Tourism and the arts); 
Commonwealth, Parliamentary Debates, house of Representatives, 7 september 2009, 8665 
(steven Ciomo, shadow minister for small Business, independent Contractors, Tourism and the 
arts). 

69 Commonwealth, Parliamentary Debates, house of Representatives, 7 september 2009, 8665 
(steven Ciomo, shadow minister for small Business, independent Contractors, Tourism and the 
arts).
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THE HANEEF INQUIRY: SOME UNANSWERED QUESTIONS

Michael head*

AbstrAct

The December 2008 report of the Clarke Inquiry into the aborted terrorist prosecution of Dr 
Mohamed Haneef in 2007 has left some unsatisfactory answers to a number of crucial questions. 
In particular, why was Haneef charged with a serious terrorist offence despite the relevant 
Queensland and Australian Federal Police officers concluding that insufficient evidence existed? 
Unless the relevant documents, including the Cabinet records, are made public, it is impossible 
to accept the report’s assurance that there was no evidence that political pressure or influence 
had a role in the making of operational decisions relating to Haneef.

This article reviews the conduct of the Clarke Inquiry, the chronology of Haneef’s case, 
evidence of the close involvement of government ministers in both the prosecution and visa 
revocation aspects of the case, and the conclusions of police and intelligence officers that 
there was insufficient evidence to charge Haneef with a terrorist offence. It will be argued that 
the Haneef affair indicates the propensity for the anti-terrorism laws to be used for political 
purposes.

I. IntroductIon

The December 2008 report of the Rudd government’s Clarke Inquiry into the aborted terrorist 
prosecution of Dr Mohamed Haneef in 2007 has thrown up a number of questions that have, 
as yet, received inadequate attention. In particular, they relate to two interconnected issues: (1) 
the extent of political pressure or influence, if any, that was brought to bear by members of the 
former Howard government; and (2) why Haneef was charged with a serious terrorist offence 
despite the relevant Queensland and Australian Federal Police (AFP) officers concluding that 
insufficient evidence existed.

Given that Attorney-General Robert McClelland stated, in his letter to John Clarke 
accompanying the inquiry’s terms of reference, that the government regarded the inquiry to 
be of ‘great importance’ as part of the process of ‘ensuring public confidence in Australia’s 
counterterrorism laws and in the agencies that are responsible for administering and enforcing 
those laws,’1 these matters are critical. As the letter implicitly acknowledged, the Haneef affair 
had helped erode ‘public confidence’ in the counterterrorism laws and agencies. Arguably, part 
of that public distrust related to the perception that the Howard government and the security 
agencies, primarily the AFP, had sought to orchestrate, influence or exploit Haneef’s arrest for 
political purposes in the lead up to the 2007 federal election. As Clarke stated in the report:

Concern has been publicly expressed about whether the independence of the various departments 
and agencies involved in the Haneef matter was influenced by political considerations or 
pressure.2

These concerns are all the greater because, as the Haneef case itself illustrated, the 
counterterrorism legislation adopted since 2002 gives the security agencies extraordinary 
powers, including to interrogate and detain people without charge or trial, based on a wide-
ranging definition of terrorism, and also grants the Commonwealth government exceptional 

* Associate Professor Michael Head, School of Law, University of Western Sydney
1 John Clarke, Report of the Inquiry into the Case of Dr Mohamed Haneef (2008) vol 1, 287.
2 Ibid 227.
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powers, including to proscribe organisations by regulation.3 If any of the actions and decisions 
taken against Haneef were actuated by political motives, then that would compound fears, held 
in sections of the public and the legal profession,4 that these powers are objectionable because 
they are susceptible to political use. 

Clarke stated that he ‘saw no evidence that political influence was brought to bear in relation 
to the decisions to arrest, detain and charge Dr Haneef’ and also ‘found no evidence’ that 
the ministerial decisions to cancel Haneef’s visa and issue a criminal justice stay certificate 
were ‘made in order to achieve some actual or perceived political advantage or in the interest 
of expediency’.5 However, it will be argued in this article that these conclusions cannot be 
accepted without further independent investigation because of (1) the inquiry’s lack of access to 
Cabinet-related material and inability to compel members of the former government to testify, 
and (2) the considerable evidence presented in the Clarke report itself pointing to the active 
involvement of members of the Howard government in the conduct of the Haneef case.

It will be suggested that a basic contradiction lies at the heart of the report by the former 
NSW Supreme Court Justice. Clarke said he could find ‘no evidence’ that Haneef ‘was 
associated with or had foreknowledge of the terrorist events or of the possible involvement 
of his second cousins Dr Sabeel Ahmed and Mr Kafeel Ahmed in terrorist activities’.6 That is, 
Clarke found no evidence to sustain the allegations upon which Haneef was detained, nor the 
allegations upon which he was ultimately charged with a terrorist offence. Yet, the report held 
no-one responsible or accountable for what became a substantial police, intelligence and media 
operation that led to Haneef being held for a significant period without justification and without 
sufficient evidence. Then Haneef was charged with an offence for which he could have been 
jailed for up to 15 years. The report concluded that Haneef was ‘wrongly charged’ because an 
individual Commonwealth Director of Public Prosecutions (DPP) officer, Clive Porritt, gave 
the AFP ‘obviously wrong’ advice and an individual AFP officer, Commander Ramzi Jabbour, 
had ‘lost objectivity’ and was therefore ‘more receptive to Mr Porritt’s advice’.7 No disciplinary 
action was recommended against either official.

The underlying contradiction, it will be suggested, lends extra weight to the concerns that 
the decision ultimately made by Jabbour to charge Haneef was in reality the product of political 
pressure. Clarke noted that Porritt said he felt ‘an unspoken but considerable pressure to provide 
reassurance to the police’ but denied that he had been subjected to any pressure by AFP officers.8 
This statement begs the question, which the Clarke report does not answer: what was the source 
of that ‘unspoken but considerable pressure’?

It will be argued that the limited powers given to the inquiry, and the manner in which 
it proceeded, prevented an examination of the most important issues raised by the Haneef 
debacle: was the case politically manipulated and, if so, what does that reveal about the 
potential for the counterterrorism measures to be used for political purposes? These issues 
were not precluded by the inquiry’s terms of reference, which empowered it to examine and 
report on (inter alia) ‘the arrest, detention, charging, prosecution and release of Dr Haneef, 
the cancellation of his Australian visa and the issuing of a criminal justice stay certificate’.9 
Nevertheless, the Department of Prime Minister and Cabinet blocked access to the relevant 

3 Michael Head, ‘Orwell’s Nineteen Eighty-Four 20 Years On: “The War on Terrorism”, 
“Doublethink” and “Big Brother”’ (2005) 30 Alternative Law Journal 208–14.

4 Ibid; Michael Head, ‘Detention and the Anti-Terrorism Legislation’ (2005) 9 University of 
Western Sydney Law Review 1–9; Michael Head, ‘Counter-terrorism  Laws: A Threat to Political 
Freedom, Civil Liberties and Constitutional Rights’ (2002) 26 Melbourne University Law Review 
666–89.

5 Clarke, above n 1, 227.
6 Ibid vii.
7 Ibid x.
8 Ibid x.
9 Ibid 288.
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Cabinet-related documents, effectively making it almost impossible to definitively determine 
the role of then prime minister John Howard and his ministers. It will be concluded that, as 
a result, the inquiry’s conclusions about the lack of political pressure or influence cannot be 
accepted. Moreover, it will be suggested that the denial of access to Cabinet-related documents 
presents wider obstacles to holding any government to account for politically-orchestrated 
exploitation of the anti-terrorism measures.

II. Key Aspects of the hAneef chronology

This article cannot present a full chronology of Haneef’s arrest, detention, charging, prosecution, 
release and return to his home in India. The Clarke report devotes a 161-page chapter to a 
description of those events.10 However, it is necessary to provide a brief outline and highlight 
certain aspects. 

Haneef was arrested at Brisbane Airport on 2 July 2007, in the wake of two failed terrorist 
attacks in London and Glasgow at the end of June. Almost immediately, inflammatory and 
prejudicial material appeared in the media linking his arrest to a possible ‘terrorist doctors’ 
network’ in Australia.11 For 12 days he was detained without trial under provisions of the 
Crimes Act 1914 (Cth) that were amended by the Anti-Terrorism Act 2004 (Cth). The primary 
allegation against him was that he had given his old mobile phone SIM card to Sabeel Ahmed, 
a second cousin in Britain who was later accused of withholding information about the London 
and Glasgow attacks.

Under s 3W(1) of the Crimes Act 1914, a person can be arrested if a police officer ‘reasonably 
believes’ that the person committed an offence. Part IC of that Act permits detention for the 
purpose of investigating whether the person committed the offence, which in Haneef’s case was 
knowingly ‘supporting a terrorist organisation’ as per s 102.7(1) of the Criminal Code Act 1995 
(Cth). (Clarke did not reach a definitive conclusion on whether the arrest was lawful. Instead, 
he said it was ‘at least arguable that there existed reasonable grounds for a belief that Dr Haneef 
had committed an offence’ against s 102.7).12

Although a person can ordinarily be held for questioning for only four hours, Part IC of 
the Crimes Act 1914 enables police to apply to a judicial officer (a magistrate, justice of the 
peace or bail justice) for an extension of the ‘investigation period’ of up to a total of 24 hours 
in terrorism cases.13 In addition, the police can apply for ‘dead-time’ to be disregarded for the 
purposes of the questioning time limit for a non-exhaustive list of reasons, including to allow 
other ‘authorities’, inside or outside Australia, ‘time to collect information’, and ‘to collate and 
analyse information’ from other sources.14

There is no time limit on how long the questioning clock can be stopped and no limit on 
the number of times a judicial officer can approve such AFP requests. As Haneef’s experience 
revealed, the provisions are broad enough to permit extended detention. In effect, the Brisbane 
magistrate presiding over Haneef’s case granted six police requests for further detention, two 
under s 23D of the Crimes Act 1914 and four under s 23CB.15

On 3 July, the AFP obtained permission under s 23DA to question Haneef for an additional 
eight hours. Haneef was not represented, made no representations, and the application was 

10 Ibid 45–206.
11 See, eg, Sean Parnell and Cath Hart, ‘Doctors Linked to British Terror Bomb Plots’, 

The Australian (Sydney), 4 July 2007, 1 <http://www.theaustralian.news.com.au/
story/0,20867,22013599-601,00.html> at 20 February 2009; Cosima Marriner, Tom Allard, Julie 
Robotham and Mark Metherell, ‘How Jihad Network Led to Australian Raids’, Sydney Morning 
Herald (Sydney), 4 July 2007 <http://www.smh.com.au/news/national/how-jihad-network-led-to-
australian-raids/2007/07/03/1183351209760.html> at 20 February 2009. 

12 Clarke, above n 1, 53–4.
13 Crimes Act 1914 (Cth) s 23DA.
14 Crimes Act 1914 (Cth) ss 23CA–CB.
15 Clarke, above n 1, 54–81.
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granted in just 10 minutes.16 Later on the same day, a further 12-hour period was granted. Haneef 
was again not represented, made no representations and the application took even less time.17 

On the evening of the same day, the police made the first of four applications under s 23CB 
for a suspension of the investigation period. In an application made in the magistrate’s home, 
the magistrate, after considering the matter for 10-15 minutes, granted a 48-hour suspension.18 
Once again, Haneef was neither represented nor made representations.

On 5 July, in the second s 23CB application, the magistrate granted a 96-hour suspension, 
until 9 July. On this occasion, Haneef was represented by Peter Russo, a solicitor, but Russo was 
not permitted to read the written application, was not given any of the materials on which AFP 
relied in making the application, and had had little time to obtain instructions from Haneef.19 
On 9 July, in the third s 23CB application, the magistrate reserved judgment on a further 120-
hour suspension, but granted police an additional 48 hours to construct a case as to why Haneef 
should be further detained. Stephen Keim represented Haneef at this hearing, but the defence 
lawyers were still denied access to the material that the AFP put before the magistrate.20

On 11 July, in the fourth s 23CB application, Haneef’s lawyer asked the magistrate to 
disqualify himself from the case on the ground of apprehended bias, based on the magistrate’s 
involvement in the previous AFP applications where Haneef had not been represented. In 
response, the magistrate adjourned his decision until 13 July, effectively extending the detention 
again.21 Ultimately, on 13 July, the AFP withdrew the fourth application.22

This summary is sufficient to demonstrate the lack of basic protections and procedural fairness 
involved in the process. Moreover, Haneef had no right under Part 1C of the Crimes Act 1914 to 
see the material being relied upon to support the AFP applications.23 That information contained 
crucial inaccuracies about the mobile phone SIM card and Haneef’s alleged cohabitation with 
his two second cousins in Britain.24

On 8 July, that is, just six days after Haneef was arrested, UK authorities provided the AFP 
with an email from Kafeel Ahmed, one of the Glasgow bombers, to his brother Sabeel Ahmed, 
which indicated that Sabeel was not involved in the UK attacks and had no foreknowledge of 
them, and that therefore Haneef could not have had any involvement in them.25 Nevertheless, the 
detention continued until 14 July, when he was charged with ‘supporting a terrorist organisation’, 
while ‘reckless’ as to whether the organisation was a terrorist one, under s 102.7(2) of the 
Criminal Code, a lesser offence than the one which had been cited to support his detention.

On 16 July, Queensland Magistrate Jacqueline Payne ordered Haneef to be released on 
bail, despite the presumption against bail for terrorist offences, partly because of the weak 
case against him. In her decision, she noted: ‘There was no evidence before me the SIM card 
was used in any terrorist activity.’26 Within two hours, Immigration Minister Kevin Andrews 
effectively overrode the bail decision by cancelling Haneef’s visa. That morning, Andrews had 
been invited to attend the Howard government’s Cabinet National Security Committee, which 
discussed the visa issue. The intended effect of the visa revocation was to consign Haneef 
to immigration detention while awaiting trial. The following day, Attorney-General Philip 

16 Ibid 56.
17 Ibid 56–7.
18 Ibid 57–9.
19 Ibid 59–61.
20 Ibid 62–3.
21 Ibid 63–4.
22 Ibid 64–5.
23 Ibid 71–7.
24 Ibid 70–1.
25 Ibid 156–8.
26 Maurice Blackburn Lawyers on behalf of Dr Haneef, submission to the Clarke Inquiry, 7, <http://

www.haneefcaseinquiry.gov.au/www/inquiry/rwpattach.nsf/VAP/(4CA02151F94FFB778ADAEC
2E6EA8653D)~MB-Submission.pdf/$file/MB-Submission.pdf> at 4 June 2009.
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Ruddock issued a criminal justice stay certificate pursuant to s 157 of the Migration Act 1958 
(Cth), which had the effect of preventing Haneef from being removed from Australia despite 
the cancellation of his visa.

Within 10 days, however, the case disintegrated in the face of mounting public concern 
about Haneef’s treatment and the exposure of key falsehoods in the police evidence. On 18 July, 
The Australian newspaper published the transcript of Haneef’s initial formal police interview, 
which had been leaked by Stephen Keim, Haneef’s barrister. The transcript contradicted police 
claims that Haneef had lived with his two second cousins in the UK, and had no explanation for 
seeking to fly to India on a one-way ticket.27 On 20 July, the Australian Broadcasting Corporation 
reported that UK police had not found the SIM card in the burning jeep at Glasgow airport, but 
in Liverpool.28 On 27 July, the Director of Public Prosecutions (DPP) dropped the charge and 
the Howard government facilitated Haneef’s departure for India, his home country.29

It must be noted that the Part 1C detention powers constitute only one of four methods by 
which alleged terrorist suspects, or people suspected of having information about terrorism, 
can be detained without trial. Haneef could have been detained under the 2003 amendments 
to the Australian Security Intelligence Organisation Act 1979 (Cth), which empower ASIO 
to detain and interrogate a person the agency suspects of ‘possessing information’ related to 
terrorism, for up to a week without charge.30 Alternatively, the doctor could have been detained 
under the Criminal Code provisions introduced by the Anti-Terrorism Act 2005 (Cth), which 
allows for ‘preventative detention’ of up to 14 days, or placement under a ‘control order’ – a 
form of house arrest – for up to 12 months.31 The AFP had prepared a draft application for a 
preventative detention order, which would have further extended Haneef’s detention, but its 
legal coordinator advised that insufficient evidence existed for such an order.32

III. ‘no evIdence’ of polItIcAl Influence 
After an almost exclusively closed-door inquiry, Clarke said he could find no evidence that the 
Howard government brought ‘political influence to bear’ in relation to the decisions to arrest, 
detain and charge Haneef, or that his visa was revoked ‘to achieve some actual or perceived 
political advantage’.33 There was ‘no evidence of conspiracy or an improper purpose’, although 
the visa cancellation – particularly its timing – was ‘mystifying’.34 In reality, as reviewed below, 
all the evidence, including much of the material compiled in the 310-page public version of 
Clarke’s report itself, indicates that the Howard government seized upon the British attacks to 
try to launch a terrorism scare campaign in the final months of the 2007 election campaign.35

Clarke also delivered a second volume to the government, the scope and contents of which 
remain undisclosed to the public. This volume may contain crucial information, and should 
therefore be released, as Haneef’s lawyers have requested. The report states: ‘Volume Two 
contains supplementary material that provides greater detail and analysis of the events I have 
examined and includes references to sensitive or classified material. It may be that this material 

27 Tony Jones, Interview with Stephen Keim, barrister for Dr Mohamed Haneef, ABC Lateline 
(Sydney, 18 July 2007) <http://www.abc.net.au/lateline/content/2007/s1982091.htm> at 4 June 
2009.

28 Maurice Blackburn Lawyers on behalf of Dr Haneef, above n 26, 9.
29 Ibid.
30 Australian Security Intelligence Organisation Act 1979 (Cth) div 3.
31 Criminal Code divs 104, 105.
32 Clarke, above n 1,  65-6.
33 Clarke, above n 1, 227.
34 Ibid viii.
35 Another scholar has noted that the ‘Clarke report does little to dampen a cynical view of the 

government’s role in this case’. See Andrew Lynch, Learning from Haneef (5 February 2009) 
Inside Story – Current Affairs and Culture <http://inside.org.au/learning-from-haneef/> at 4 June 
2009.
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cannot be published at present.’36 No further explanation was provided. There is currently no 
independent means of determining the nature of the ‘sensitive or classified’ material, or assessing 
the decision, left in the hands of the government, not to release it, even in a redacted form. 

Before reviewing the evidence, it is necessary to examine an aspect of the Clarke report 
that has far-reaching implications. Clarke reached his conclusions without examining any 
of the relevant Cabinet documents, to which the Department of Prime Minister and Cabinet 
(PM&C) blocked access. These included the minutes of a 16 July 2007 Cabinet National 
Security Committee, which apparently approved the decisions to cancel Haneef’s visa and issue 
a criminal justice stay certificate so that he would be sent to an immigration detention centre 
until his trial.37

Clarke said he was told by the Department of Prime Minister and Cabinet that he was 
forbidden by longstanding government ‘conventions’ from viewing any of the Cabinet records 
or reporting anything that might reveal Cabinet deliberations. He cited the Cabinet Handbook, 
which stated: 

Successive governments have accepted the convention that ministers do not seek access to 
documents recording the deliberations of ministers in previous governments. In particular, 
Cabinet documents are considered confidential to the government that created them.38

Limited ‘Cabinet-related’ documents, which apparently related to ‘briefings, advice and 
submissions made to ministers and their responses’, were eventually made available to Clarke 
but subject to Clarke’s assurances that the inquiry would respect Cabinet confidentiality.39 The 
Clarke report stated:

In practice, this meant I could discuss Cabinet matters with former ministers and they could 
comment if they chose, but I would not be able to report anything that might reveal these 
Cabinet deliberations to the present government. Departmental officers were told by PM&C 
they could not disclose to me any aspects of the discussion of the matters in question in Cabinet 
or Cabinet committees – in particular, at meetings of the National Security Committee. Former 
ministerial staffers were similarly bound and could comment only with the agreement of their 
former ministers. In the circumstances, I had no option but to abide by the conventions.40

In effect, these conventions mean that it is extremely difficult for any government to be held to 
account for any wrongs or crimes it has committed, even after it leaves office, unless evidence 
exists outside Cabinet discussions and related documents. (And, as Haneef’s challenge to his 
visa’s cancellation illustrated, it may be difficult to require a Cabinet minister to testify in court, 
or for a court to draw adverse inferences from a minister’s failure to do so).41 Under the so-called 
30-year rule, all Cabinet-related documents are kept secret for three decades, and even then, the 
release of documents by the National Archives of Australia under the Archives Act 1983 (Cth) is 
confined to formal Cabinet submissions and decisions (the more extensive Cabinet notebooks, 
which record the discussions inside Cabinet are not released for 50 years),42 and all the material 
is vetted to exempt any documents that could ‘reasonably be expected to cause damage to the 
security, defence or international relations of the Commonwealth’.43 Cabinet documents are also 
largely exempted from disclosure under s 34 of the Freedom of Information Act 1982 (Cth) and 
substantially protected by public interest immunity.44

36 Clarke, above n 1, iii.
37 Ibid 175–9.
38 Ibid 7.
39 Ibid 7–8.
40 Ibid 7–8.
41 Haneef v Minister for Immigration and Citizenship [2007] FCA 1271, [312]-[328] (Spender J).
42 Archives Act 1983 (Cth) s 22A.
43 Ibid ss 33–35. See also National Archives of Australia, About Cabinet Records <http://www.naa.

gov.au/collection/explore/cabinet/records/index.aspx> at 3 March 2008.
44 Sankey v Whitlam (1978) 142 CLR 1.
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Moreover, former prime minister John Howard declined to make a statement or be questioned 
by Clarke and denied permission for a former adviser, Jamie Fox, to make a written statement 
to the inquiry.45 Another key witness, the ex-chief of staff of Howard’s immigration minister 
Andrews, refused to make a statement. Andrews also refused to make a statement, but consented 
to be interviewed (behind closed doors), while Howard’s attorney-general, Ruddock, refused to 
make a statement and gave Clarke just one hour of his time for an interview.46 In establishing the 
Clarke Inquiry, the Rudd government decided not to give the inquiry powers to require witnesses 
to testify or be cross-examined, even in private. Clarke accepted this limitation, although it 
was, he conceded, ‘one of the most contentious aspects’ of the inquiry.47 Despite receiving 
‘exhortations’ from law societies, law reform groups and the media to seek statutory powers, 
Clarke concluded that factors of cost, time and possible public interest immunity and legal 
professional privilege claims ‘militated against pursuing the option of changing the inquiry’s 
constitution’.48

In addition, Clarke decided not to probe the constant stream of leaks to the media, which 
could have only come from government, intelligence or police sources, throughout July 2007 
that gave the impression that Haneef was intimately involved in the failed British bombings 
and in planning similar attacks in Australia. These prejudicial leaks were clearly relevant to 
the inquiry’s terms of reference, because this conduct shed light on the motivations behind the 
arrest, detention, charging and prosecution of Haneef.49 Giving his reasons, Clarke stated that 
the apparent leaks had been referred to the Queensland Crime and Misconduct Commission, the 
matter was ‘marginal to my terms of reference’ (although ‘a very serious concern’), and the area 
could not have been examined satisfactorily without statutory powers to compel and protect 
witnesses.50 Such powers, however, Clarke declined to request from the Rudd government, even 
though there were also applications in the ‘strongest terms’ by Haneef’s legal team for him to 
seek such powers.51 Clarke did not explain why he considered the leaks marginal to the terms 
of reference.

It is quite possible that the prejudicial leaking of material to the media was directly relevant 
to the responsibility of the Howard government and other authorities for Haneef’s ordeal. As 
early as 4 July 2007, just over 24 hours after Haneef was arrested, The Australian’s headline 
read, ‘Doctors Linked to British Terror Bomb Plots’,52 and the Sydney Morning Herald reported, 
‘How Jihad Network Led to Australian Raids’.53 These claims could only have come from 
government or police sources, since they alone had access to the alleged information. Citing 
‘senior police’ sources, the media reports featured the mobile phone SIM card allegation. In 
their submission to the Clarke Inquiry, Haneef’s lawyers cited numerous media articles that 
were published from 4–17 July, containing a ‘smorgasbord of prejudicial rumours,’ some of 
them attributed to ‘senior government sources’.54 For example, The Australian reported on 4 
July:

Senior government sources last night declined to rule out the possibility that the Indian doctor 
may have been a facilitator or part of a possible ‘sleeper cell’ connected to the doctors now in 
detention in Britain.55

45 Clarke, above n 1, 1, 10, 124, 176–7, Appendix 10.
46 Ibid.
47 Ibid 1, 14–15.
48 Ibid 15–16.
49 See the terms of reference at Clarke, above n 1, 288.
50 Ibid 14.
51 Ibid 15.
52 Parnell and Hart, above n 11, 1.
53 Marriner, Allard, Robotham and Metherell, above n 11.
54 Maurice Blackburn Lawyers on behalf of Dr Haneef, above n 26, 114–20.
55 Ibid 115.
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Moreover, the government had chosen to publicly identify itself with the doctor’s detention. 
Within 12 hours of Haneef’s late night arrest, Howard and Ruddock held 3 July media conferences 
to confirm his arrest, making media appearances that were not only unnecessary to inform the 
public – a matter for the AFP – but also likely to influence public opinion against Haneef. 
Although the Howard was careful to urge people not to jump to conclusions about Haneef, he 
nevertheless stated that the arrest was a reminder that, ‘There are people in our midst who would 
do us harm and evil if they had the opportunity of doing so’.56 On 8 July, Ruddock offered media 
commentary suggesting that Haneef had had sinister motives for attempting to leave Australia 
‘rather hurriedly’.57 Ruddock commented that Haneef’s explanation that his wife had just given 
birth to a baby ‘may be reasonable but they may also be a cover for something else’.58

In its submission to the Clarke Inquiry, the Law Council of Australia said public comments 
made by Howard, Ruddock and AFP Commissioner Mick Keelty at the time of Haneef’s arrest 
and detention raised concerns that the provisions in the Crimes Act 1914 were applied without 
reference to the appropriate statutory test. The submission cited a media interview conducted by 
Ruddock more than one week into Haneef’s detention, in which the attorney-general defended 
and took responsibility for the prolonged detention. Responding to questions about when Haneef 
might be charged or released, he stated: 

I tell you, you would be asking me different types of questions if these inquiries were truncated 
unnecessarily and we found out later that there were avenues of inquiries that could have been 
pursued, that would have been, or may have been ascertained and weren’t, and some terrible 
event happened in Australia. You’d be after me unmercifully.59

The Law Council further quoted Howard, speaking after Haneef’s release, defending the actions 
of the AFP:

I want to defend very strongly the role of the Australian Federal Police. To put it bluntly, when 
you’re dealing with terrorism it’s better to be safe than to be sorry.60

After reviewing the statements of Ruddock and Howard, and media comments by Keelty, the 
Law Council expressed the concern that throughout the Haneef case, the police had operated 
‘in the general shadow’ of the anti-terror laws and a ‘vague notion’ that ‘those laws authorized 
a different and extraordinary approach’ than by the precise content of the laws.61 However, 
the Clarke report failed to mention the ministers’ public statements. It is submitted that these 
statements underscored the necessity to examine the government’s role extremely closely.

Iv. howArd mInIsters were closely Involved In both Aspects of 
hAneef cAse

Notwithstanding the Clarke report’s conclusions, a careful reading of the report leaves little 
doubt that members of the Howard government became closely involved in both aspects of 
Haneef’s case. That is, ministers were actively engaged in monitoring both his detention and 
charging, and in preparing to cancel his visa should he be released by the police or granted bail 
by a court. This involvement began as soon as the British police requested assistance to locate 
Haneef to ask him about his discarded SIM card. According to Clarke’s account, in less than 
four weeks, Howard’s office convened no fewer than 16 high-level ‘whole of government’ 
meetings and 27 teleconferences to discuss issues relating to the Haneef case.62

56 Marriner, Allard, Robotham and Metherell, above n 11.
57 Australian Lawyers Alliance, Submission to the Clarke Inquiry (2008) 13.
58 Ibid.
59 Law Council of Australia, Clarke Inquiry into the Case of Dr Mohamed Haneef, submission to 

Clarke Inquiry (2008) 12.
60 Ibid 13.
61 Ibid.
62 Clarke, above n 1, 209–15.
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The meetings, some of which also involved the State and Territory Labor governments, 
began on 1 July, the day before Haneef was arrested. They included 10 meetings of the National 
Counter-Terrorism Committee, as well as the Cabinet National Security Committee meeting of 
16 July. Between 3 July and 6 July, Howard personally received five written briefings from his 
department, and thereafter his office obtained ‘regular’ telephone updates from his department’s 
senior national security official, former Special Air Services commander Duncan Lewis.63 (In 
December 2008, Lewis, who played a central role in the Haneef affair,64 was appointed as the 
Rudd government’s national security adviser).65

Ministers Ruddock and Andrews were involved on a daily basis. Ruddock, who as attorney-
general was responsible for both the AFP and ASIO, received four written briefs from ASIO 
and six from the AFP, as well as two security intelligence reports and four threat assessments. 
In addition, he met with AFP Commissioner Keelty ‘on a number of occasions during July 
2007’.66 One meeting involving Ruddock appears to have been particularly important. On the 
morning of 11 July, three days before Haneef was charged, Attorney-General’s Department 
officials had an appointment with the attorney-general for him to approve an ‘MAR document’ 
relating to Haneef that was then sent on to the Office of the DPP.67 It seems that the MAR was 
a statement of facts to be sent to the DPP.68 It remains unclear what happened at that meeting 
or why Ruddock was involved in authorising the document. In their submission to the Clarke 
Inquiry, Haneef’s lawyers drew attention to the meeting and stated:

The inquiry will need to obtain much more information, in both oral and documentary form, 
to resolve the respective roles, in the decision to charge, of the Attorney-General and his 
department; DPP officers, including Mr. Porritt; and the AFP.69

However, Clarke did not mention the 11 July meeting in his report.
As to the immigration minister, according to Clarke’s account, from 3 July, the day after 

Haneef was arrested, Andrews received frequent updates from his department and the prime 
minister’s department on various contingency plans to cancel the doctor’s visa so that he could be 
detained or deported if he were not charged or if he were granted bail.70 On 9 July, a Department 
of Foreign Affairs and Trade email noted that Ruddock and Andrews were preparing a joint 
ministerial submission on the visa revocation.71

Both Andrews, in his testimony to Clarke, and Howard, in a letter to the inquiry, insisted that 
Andrews made the ultimate decision to revoke the visa on 16 July independently, exercising 
his own ministerial discretion.72 Yet, Andrews had told his departmental heads that he would 
not make any decision until after the Cabinet National Security Committee (NSC) meeting, due 
that day. Clarke reported that Andrews was called to a meeting with Howard and Ruddock that 
morning to discuss the visa issue. Clarke noted, without comment, that in a letter to the inquiry, 
Ruddock denied attending any such meeting.73

The visa decision was officially made at 1 p.m. on 16 July, one hour after the conclusion of 
the NSC meeting, to which Andrews had been invited. At 1.01 p.m. the prime minister’s office 
sent an email to two senior officials advising that the Solicitor-General had confirmed that ‘no 

63 Ibid 215–16
64 Ibid 33–4.
65 Kevin Rudd, ‘Appointment of Duncan Lewis as National Security Adviser’ (Press Release, 4 

December 2008) <http://www.pm.gov.au/media/Release/2008/media_release_0661.cfm> at 
23 February 2009.

66 Clarke, above n 1, 124–5.
67 Maurice Blackburn Lawyers on behalf of Dr Haneef, above n 26, 75.
68 Ibid.
69 Ibid 76.
70 Clarke, above n 1, 163–79.
71 Ibid 223.
72 Ibid 176–7.
73 Ibid 173–7.
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contempt issue’ would arise if Andrews cancelled the visa.74 This indicates that Howard was 
involved in obtaining legal advice that the decision would not be in contempt of the court’s 
grant of bail. This further suggests that the decision to revoke the visa, while formally made by 
Andrews as the responsible minister, was made in close consultation with Howard and the other 
members of the NSC.

Clarke noted that ‘discrepancies’ existed in the evidence about the nature of the discussions 
at the 16 July NSC meeting, and allegedly between Andrews and Commissioner Keelty 
following that meeting.75 Nevertheless, he concluded that ‘notwithstanding’ those unresolved 
discrepancies, he found no evidence of political influence or motivation in connection with the 
decisions to cancel Haneef’s visa and issue a criminal justice stay certificate.76 It is suggested 
that in the light of the documentary record, the discrepancies and Clarke’s lack of access to the 
records of the NSC meeting, that conclusion is unconvincing. Rather, the frequent high-level 
meetings that were convened on both aspects of the Haneef affair – his charging and the visa 
revocation – point to considerable political influence being involved, or being perceived to be 
involved at the time, by senior officers in the AFP, DPP and immigration department.

v. polIce concluded thAt InsuffIcIent evIdence exIsted to chArge 
hAneef

Another crucial question is why, as will be examined below, Haneef was ultimately charged, 
despite the police and prosecutors responsible for the case concluding that insufficient evidence 
existed to sustain the charge that was ultimately laid against him.

For nearly a month, there was an intensive operation, involving federal and State police, 
the intelligence agencies, foreign affairs personnel and customs officers, to determine whether 
evidence existed against Haneef. In February 2008, Commissioner Keelty told a Senate 
estimates committee that more than 600 police personnel had worked on the Haneef case, 
including 249 AFP officers and 335 State and Territory police, in an investigation that cost more 
than $7.5 million, searched 22 residential premises, obtained more than 300 witness statements 
and collected 349 forensic samples.77

Clarke’s report revealed that the operation extended to the Defence Signals Directorate 
(DSD), the military’s signals intelligence agency, which answered 71 requests to intercept 
Haneef’s telecommunications.78 In addition, the Australian Secret Intelligence Service (ASIS), 
the overseas spy organisation, established a ‘crisis team’ to support the investigation.79 And the 
Australian Customs Service covertly searched Haneef’s luggage at Brisbane airport before he 
was arrested there on the night of 2 July.80 Last, but not least, ASIO devoted ‘significant resources’ 
and ‘many officers’ in a ‘parallel investigation’ that led to 42 internal reports, four Attorney-
General’s submissions, two security intelligence reports and a draft security assessment.81

However, throughout the operation ASIO repeatedly advised that Haneef was not connected 
to any imminent threat of terrorism in Australia and also said there was no evidence that Haneef 
had foreknowledge of, or participated in, the UK terrorist incidents.82 Moreover, as late as 
13 July, the day before Haneef was charged, the Australian Federal and Queensland Police 
engaged in the joint investigation had concluded that insufficient evidence existed to charge 

74 Ibid 194.
75 Ibid 228.
76 Ibid.
77 Evidence to Senate Standing Committee on Legal and Constitutional Affairs, Parliament of 

Australia, Canberra, 18 February 2008, 33 (Mick Keelty).
78 Clarke, above n 1, 27–8.
79 Ibid 28–9.
80 Ibid 40–3.
81 Ibid 102–3.
82 Ibid viii–ix.
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the doctor.83 Clarke recorded that these officers included the AFP’s lead investigator, national 
counterterrorism manager Jabbour. Jabbour had prepared a document on 10 July, in which he 
stated he did not currently have ‘sufficient evidence to charge HANEEF’ and he told Clarke 
that was still his view on 13 July.84 Early the next morning, however, and without explanation, 
Jabbour decided to lay the charge, just before Haneef was due to be released from detention. 
After consulting his superior in Canberra, Assistant Commissioner Frank Prendergast, Jabbour 
overrode the two arresting officers, both of whom had refused to charge Haneef, even after 
a prosecutor, Clive Porritt, had initially advised there was not enough evidence to justify the 
charge.85

For his part, Porritt had told other prosecutors as late as 13 July that he did not consider the 
evidence adequate. He told Clarke that he changed his stance later that day after coming under 
‘unspoken but considerable pressure’ from police commanders.86 After a telephone conversation 
with Graeme Davidson, the DPP Deputy Director Counter Terrorism at DPP head office in 
Canberra, Porritt advised the AFP that there were ‘reasonable grounds for suspecting’ that Haneef 
had intentionally provided his mobile phone and SIM card to a terrorist organisation while 
reckless as to whether the organisation was terrorist.87 Clarke concluded that Porritt would not 
have given his advice, which was ‘unsupportable—on any test,’ if not for the police presenting 
the case against Haneef in such a positive way.88 However, Clarke’s only explanation for what 
transpired was ultimately that Jabbour had ‘lost both perspective and a degree of objectivity’ 
because he became too intimately involved in the case.89 This explanation, which attributes 
the entire responsibility to the failing of an individual police officer, is also unconvincing, 
particularly since Jabbour consulted Prendergast, one of the AFP’s most senior officers, before 
charging Haneef. Clarke also stated that Jabbour ‘presented as a committed, professional and 
competent individual, and was held in high esteem by the officers he led’.90 If Jabbour were 
such a capable and highly-regarded officer, why and how did his judgment become so faulty?

The police information given to Porritt, and relayed to a court, contained at least two crucial 
false statements. One was that Haneef’s SIM card was found in the jeep that had crashed into 
Glasgow airport, when, in fact, it was located in Liverpool, 200 kilometres away. The other was 
that Haneef had resided in Britain with his second cousin Kafeel Ahmed, who drove the jeep, 
although the two had never lived in the same house.91 Also withheld from Porritt and the court 
was the fact that, before his terrorist attack, Ahmed had sent an email to his brother, Sabeel, 
which effectively cleared Haneef of any fore-knowledge of his actions. As mentioned earlier, 
the AFP had this information from 8 July, six days before Haneef was charged.92

Why then was Haneef charged? For the reasons canvassed above, it is not credible to blame 
Jabbour and Porritt as individuals. The most plausible explanation is that the real ‘pressure’ was 
coming from the Howard government itself, either directly through the series of meetings held 
by ministers with the AFP and other officials, or indirectly as a result of the public statements 
by Howard and Ruddock, or indirectly in the ‘shadow’ of the government’s approach to the anti-
terror laws, as suggested by the Law Council of Australia.

83 Ibid 137–44.
84 Ibid 133.
85 Ibid 144–5.
86 Ibid 153.
87 Ibid 141.
88 Ibid 154.
89 Ibid 279.
90 Ibid.
91 Ibid 135–7.
92 Ibid 84, 137, 157.
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However, Clarke said there was no evidence to sustain ‘the concerns that have been publicly 

expressed about the role government played in the Haneef case’.93 At the same time, he 
commented:

Suggestions or perceptions that political pressure or influence had a role in the making of 
operational decisions relating to Dr Haneef had the potential to undermine public confidence in 
Australia’s response to the threat then perceived to exist.94

This observation indicates that Clarke was acutely aware that any finding of political pressure 
or influence could further ‘undermine public confidence’ in the counterterrorism measures. 
His remarks echoed the letter sent by Attorney-General McClelland to Clarke setting out the 
reasons for the inquiry.95 In the light of the evidence reviewed above, however, unless all the 
relevant documents, including the Cabinet records, are made public, it is impossible to accept 
the report’s assurance.

vI. dIscussIon

For all the reasons stated above, there is cause to be dissatisfied with the findings of the Clarke 
report. In particular, it is suggested that there are contradictions between what the report revealed 
and what it did not. 

On the one hand, the report revealed that from the earliest days of the Haneef affair, Howard 
government ministers were involved in high-level meetings with police, intelligence, national 
security, immigration and prime minister’s department officials. Those meetings discussed the 
detention and charging of Haneef, as well as revoking his visa so that he could still be held 
in immigration detention if he were not charged or if he were released on bail. The inquiry 
also disclosed that Haneef was eventually charged with a serious terrorism offence despite 
the police and ASIO investigations concluding that there was no evidence that he had any 
foreknowledge or involvement in the UK terrorist acts, or linking him to possible plans for 
terrorism in Australia.

On the other hand, the inquiry was prevented from viewing relevant Cabinet-related 
documents, was unable to question the ministers involved under oath or subject them to 
cross-examination by Haneef’s lawyers, and did not examine the circumstances, content or 
consequences of the media leaks and ministerial public statements that occurred during Haneef’s 
detention. Given those deficiencies, it is not safe to accept the inquiry’s finding that no evidence 
was found of political pressure or influence.

Yet, the government, having organised or accepted the limitations on the powers of the 
inquiry, welcomed the report. Attorney-General Robert McClelland described it as ‘balanced, 
thorough and constructive’.96 

It is beyond the scope of the present article to assess Clarke’s recommendations and the 
government’s response to them. In any case, the recommendations regarding the anti-terrorism 
laws were generally abstract. Instead of making specific proposals, Clarke suggested that 
consideration be given to the appointment of an independent reviewer of the Commonwealth 
laws, and that the sections of the Crimes Act 1914 and the Criminal Code Act 1995 that were 
applied to Haneef be reviewed in the light of his report’s discussion of them.97 McClelland 
accepted the recommendations and released an overall response to the report and several 
previous reviews of the anti-terrorism legislation by the Australian Law Reform Commission 

93 Ibid 207.
94 Ibid 207.
95 Ibid 287.
96 Robert McClelland, ‘Comprehensive Response to National Security Legislation Reviews’ (Press 

Release, 23 December 2008).
97 Clarke, above n 1, xii.
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and the Parliamentary Joint Committee on Intelligence and Security.98 Later, the government 
released draft legislation for discussion.99

Regardless of the final outcome of that process, however, the concerns outlined above will 
remain. If the key issue of political interference or pressure in the Haneef affair has not been 
rigorously and exhaustively probed, there is no guarantee that such influence will not be brought 
to bear in present and future terrorism investigations and prosecutions.

The Attorney-General said the government’s response to the Clarke Inquiry and the previous 
reviews would ensure that Australia had ‘strong counter-terrorism laws’ but ‘balanced by 
appropriate safeguards’.100 A National Security Legislation Monitor would be established, 
within the prime minister’s portfolio, to conduct ongoing reviews of the practical operation of 
the legislation.101 Oversight of the intelligence agencies by a parliamentary committee and the 
Inspector-General of Intelligence and Security (IGIS), another office within the prime minister’s 
department, would be extended to the AFP.102 

The questionable value of such scrutiny, however, was demonstrated by the inability or 
failure of the IGIS and the existing parliamentary committee to halt the detention of Haneef. 
If not for the courageous actions of Haneef’s lawyers in taking their case to the public on 18 
July 2007 – actions for which AFP commissioner Keelty took a formal complaint against Keim, 
Haneef’s barrister, to the Queensland Legal Services Commissioner103 - it is quite possible that 
Haneef would have been detained for many months, if not years, awaiting trial. In an implicit 
admission that public concern played a critical role in the Haneef affair, Keelty later complained 
that lawyers were ‘advancing cases in the court of public opinion’ in terrorism cases.104 

The Clarke report was the third report into a major scandal involving the counterterrorism 
legislation handed to the Rudd government. The first was an AFP internal review of its 
operations and its relations with ASIO and the DPP after the dropping, in November 2007, of 
terrorist charges against Sydney medical student Izhar ul-Haque.105 The charges were withdrawn 
after a NSW Supreme Court judge ruled inadmissible an alleged confession by ul-Haque and 
commented that the AFP and ASIO officers involved had possibly committed the criminal 
offences of kidnapping and false imprisonment.106 The second report was from the inquiry by 
the Inspector-General of Intelligence and Security (IGIS) into ASIO’s actions in relation to ul-
Haque.107 Neither report led to any proposals to limit the powers of the AFP or ASIO.

vII. conclusIon

In conclusion, there is a grave danger that whatever modifications are made to the counterterrorism 
laws, the potential will remain for the operation of the laws to be politically influenced. 

Elsewhere, this author has argued that the introduction of the laws themselves was driven by 
political calculations, and that the provisions seriously erode fundamental legal and democratic 
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rights.108 In this author’s opinion, the impact of alert and distrustful public opinion in helping 
to expose and prevent a miscarriage of justice involving these laws is to be welcomed, and not 
condemned as the AFP Commissioner did. Without the ‘court of public opinion,’ an innocent 
man could have been the victim of a politically-motivated frame-up.

Nevertheless, the outcome of the official inquiry into the Haneef affair remains unsatisfactory. 
That is because without thoroughly investigating the allegations of political interference, there 
is no effective guarantee that a similar injustice, or worse, could not happen again. Instead, 
members of the public are being deprived of the information they need to be able to safeguard 
society against such government abuses of power.

108 Michael Head, ‘A Disturbing Convergence? Civil Liberties and the “War on Terror”’ (2005) 
1 Asia Pacific Yearbook of International Humanitarian Law 63–92; Head, above n 3; Head, 
‘Counter-terrorism  Laws’, above n 4.
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The Challenge of TeaChing law SubjeCTS wiTh 
large and diverSe STudenT CohorTS

SuSan Fitzpatrick*

I. IntroductIon

engaging students so that their learning is rich, enjoyable and thought-provoking can be a 
challenge in any subject. in law subjects designed for non-law students, where the student 
cohort is often large and diverse, the challenges can be magnified. obvious areas of concern 
relate to teaching and learning strategies and developing assessment tasks that are valid and 
can be marked in a timely fashion. large and diverse cohorts also present challenges for the 
management, administration and resources of a subject.

The federal government’s plan to increase participation in tertiary education1 will undoubtedly 
increase the number and diversity of students enrolled in first-year law subjects for non-law 
students. This article2 considers these issues through examining the redesign of introduction to 
business law (ibl), a compulsory first-year law subject for students enrolled in the bachelor 
of business and Commerce (bbC), a new degree at the university of western Sydney (uwS).

II. Background

when ibl became a compulsory core subject in the first-year program of the bbC, it became 
necessary to redesign it. Prior to 2008, although the students enrolled in ibl came from over 
20 different programs, over half were enrolled in an accounting or property degree in which 
ibl was the foundation subject for a sequence of compulsory law subjects in their degrees. 
Professional accreditation requirements3 also meant that ibl was a necessary subject for 
accounting students. Such vocational relevance was thought to have helped stimulate interest 
in the subject.

The bbC was designed to allow students to complete a broad range of business-related 
subjects in their first year of tertiary study before nominating their specific discipline (such as 
accounting, management or marketing). This not only meant that the student cohort enrolled in 
ibl was expected to increase in 2008,4 but also that it would be an increasingly heterogeneous 
group, with a greater proportion of students who might perceive little relevance in ibl to the 
discipline area in which they later sought to specialise. with more students undertaking ibl as 
a standalone law subject, the need to make it relevant to their overall studies and to their lives 
was clearly one of the initial challenges in the redesign of the subject.

The diversity of the cohort did not simply arise from the various business-related disciplines 
being studied. Two-thirds of uwS students come from greater western Sydney — a socially, 

* Susan fitzpatrick is a lecturer in the School of law, university of western Sydney.
1 Michael Turtle, Universities Get Big Slice of Budget Pie (2009) abC news 
<http://proquest.umi.com/pqdweb?did=1708128851&sid=2&fmt=3&clientid=8429&rQT=309&vna

me=PQd&cfc=1> at 18 december 2009.
2 This article is based on a presentation to law for non-law Students at the 64th australasian law 

Teachers association annual Conference, Parramatta, 5–8 july 2009.
3 See, eg, institute of Chartered accountants in australia and CPa australia, Professional 

Accreditation Guidelines for Higher Education Programs (2009) <https://www.cpaaustralia.com.
au/cps/rde/xbcr/Sid-3f57feCb-82300d04/cpa/professional_accreditation_guidelines_230109_(2).
pdf> at 18 december 2009.

4 in autumn 2007, there were 1165 students for whom results were submitted in ibl and in spring 
2007 there were 1128. in autumn 2008 there were 895 students for whom results were submitted 
and in spring 2008 there were 1676.
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economically and culturally diverse region. Their backgrounds, entry qualifications and 
learning experiences vary, with a significant proportion being the first in their family to attend 
university,5 while many have transitioned to university from Tafe courses and many have paid 
work commitments that compete with their academic pursuits.

III. the Impact of large and dIverse student cohorts

fundamental to the teaching and management of a subject with a large and diverse student 
cohort is teamwork. There needs to be a strong, cohesive team for whom responsibilities are 
clearly articulated. Yet hand-in-hand with the increase in student numbers at tertiary institutions 
has been a casualisation of the workforce6 and sessional staff are frequently engaged to teach 
in the large first-year subjects. This adds another dimension to the challenges of managing a 
subject with large enrolments. Sessional staff must be recruited, trained, managed and, hopefully, 
inculcated with a shared passion for engaging the students in learning.

Prior to 2008, with only two or three permanent staff allocated to its teaching program, the 
ibl unit had been anchored by an experienced team of casual or sessional staff. with the larger 
student cohort in 2008, the team of sessional staff increased to 12, seven of whom were new 
to the subject. Managing such a team clearly demanded considerable time and resources. in 
addition, given that classes were held on four different university campuses and in distance 
mode, opportunities for face-to-face contact with others in the ibl teaching and administration 
team were minimal. apart from orientation sessions which allowed staff to meet each other and 
familiarise themselves with the new assessment regime, they were kept apprised of any ibl 
concerns by regular emails.

institutional recognition of the need for administrative staff to be allocated to support subjects 
with student cohorts of this size is also critical. The issue should not be whether there will be 
such support, but for which tasks and for how long? for ibl, an administrative assistant was 
allocated to provide support for two and a half days per week. Core responsibilities connected 
to this position included dealing with student enquiries (an email site dedicated to ibl students 
was set up) and recording student results.

budgetary constraints will always dictate the amount of support for a subject; indeed, it 
permeates all decisions on subjects with large and diverse student cohorts, and can dictate 
pedagogical approaches adopted by the teaching staff.

Iv. assessment

as assessment can drive student learning,7 the ibl assessment regime was aligned with learning 
outcomes. Prior to 2008, ibl had been assessed in a traditional style, with two essays (worth 15 
per cent and 25 per cent, respectively) and a final examination worth 60 per cent. The restructure 
of the subject retained the final examination but replaced the interim assessments with an online 
multiple-choice test on the australian legal system, and an assignment. The assignment required 
students to locate a newspaper article on a current business law topic, answering some questions 
about the article and finding some primary sources relating to that area of law.

The complexity of the learning outcomes for the assessment tasks was designed to increase 
over the course of the semester. The interim assessment tasks (each worth 20 per cent) were not 
complex. Students were required to demonstrate knowledge and understanding for the multiple-
choice test. They were expected to ‘identify’, ‘find’ and ‘understand’ single conceptual issues. 

5 university of western Sydney, The Vision, Mission and Strategic Plan of the University of Western 
Sydney (2004) 11.

6 Sally Kift, ‘assuring Quality in the Casualisation of Teaching, learning and assessment: Towards 
best Practice for the first Year experience’ (Paper presented at the 6th Pacific rim first Year in 
higher education Conference, Christchurch, 8–10 july 2002).

7 Paul ramsden, Learning in Higher Education (2nd ed, 2003) 182.
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Similarly, the outcomes for the assignment required lower-order cognitive skills, though they 
also required students to access and manage information.

The final examination required a more conceptually complex level of understanding. for 
example, students were required to ‘explain’ and ‘analyse’ problems. expecting students to 
apply concepts to a problem requires a reasonably high level of understanding,8 and the literature 
suggests that a first-year undergraduate-level subject (such as ibl) would typically have fewer 
learning outcomes at that level compared with subjects in the latter stages of study.9

with such diversity in the cohort’s learning experiences and backgrounds, it was hoped that 
students’ success in tasks requiring lower order ‘foundational’ cognitive skills would increase 
their confidence and motivation to undertake conceptually more complex tasks such as problem 
solving.

whether this ‘scaffolding of skills’ approach succeeded is difficult to assess. Students 
averaged higher results for their interim assessments in 2008 than in 2007 and the student 
feedback contained many favourable comments about these tasks. however, achievement in 
ibl final exams was not markedly higher in 2008 compared with 2007. no doubt this issue will 
be the subject of further consideration.

A. The Multiple-Choice Test
opinion regarding the use of multiple-choice testing is divided. for some, they focus on lower 
order cognitive skills10 and encourage only reproduction rather than understanding. however, 
their use in law subjects for non-law students, where student enrolments are often large and 
diverse, seems to be widely accepted. indeed, Selby, blazey and Quilter point out that where 
multiple-choice tests are created with attention to design they need not necessarily focus on the 
lower level cognitive skills.11 The authors provide a cogent argument for their adoption as one 
part of an assessment regime.

biggs and Tang suggest that the educational context affects the learning style adopted by 
students.12 So using multiple-choice tests that assess lower order cognitive skills does not 
necessarily prevent students from developing deep learning styles through other assessment 
tasks.

The initial set-up costs of multiple-choice tests in terms of money, time and labour expended 
writing banks of questions can be significant. however, immense savings can be made 
through reducing the post-test volume of marking and the assessment-related administration.13 
The marking of a multiple-choice test needs fewer safeguards to ensure the reliability of the 
assessment than the marking of an essay by a team of markers. it is essential that clarity of the 
questions are reviewed the first time they are used for assessment purposes. if too many students 
were incorrect in their answers to particular questions, there may be a problem that needs to be 
fixed. it is also important to ensure that the multiple-choice test does not selectively reward rote 
learning.

8 described in the taxonomy of learning developed by biggs as a ‘relational’ level of understanding: 
see john biggs and Catherine Tang, Teaching for Quality Learning at University (3rd ed, 2007) 
76–80.

9 university of western Sydney, Assessment Guide: Implementing Criteria and Standards-Based 
Assessment (2008) 13.

10 lee dunn et al, The Student Assessment Handbook: New Directions in Traditional and Online 
Assessment (2004) 54.

11 john Selby, Patricia blazey and Michael Quilter, ‘The relevance of Multiple-Choice assessment in 
large Cohort business law units’ (2008) 1 Journal of Australasian Law Teachers Association 203.

12 biggs and Tang, above n 8, 26.
13 richard james, Craig Mcinnis and Marcia devlin, Assessing Learning in Australian Universities: 

Ideas, Strategies and Resources for Quality in Student Assessment (2002) 32
 <www.cshe.unimelb.edu.au/assessinglearning> at 18 december 2009.
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for ibl, the decision was made to run the multiple-choice test online. online testing 

has several benefits. Prompt feedback is an obvious advantage in subjects with large student 
cohorts.14 furthermore, online feedback can be constructive. The online learning system at 
uwS allows for feedback responses to be set up for each question, which can provide the 
student with guidance in the areas of the test in which they were unsuccessful.

it was also decided to permit students to undertake the test from off-campus, chiefly to 
allow a flexible mode of assessment. with a smaller cohort, the test could have been conducted 
in a supervised computer laboratory during class time; however, the size of the cohort made 
this impracticable. also, in the spring semester, some students were enrolled through distance 
education, so the issue became not should we allow students to undertake the test from off-
campus but how to do so.

a critical issue was how to minimise the opportunity for collusion and cheating. Students 
were given strong warnings against such conduct in the lectures, tutorials and in the information 
sheets for the task. however, as with any student assessment undertaken without invigilation, it 
is impossible to ensure that there is no cheating or collusion. The test was designed to minimise 
cheating. Twenty questions were chosen randomly from a database. each question had four 
or five possible responses. The time students were given to answer each question was chosen 
to allow them adequate time to respond without, hopefully, allowing them time to share their 
responses with others. The test was also programmed so that students could not re-visit a 
question once it had been completed, and the results were available only once the test period 
had concluded. as well, irrespective of their result in the multiple-choice test, students were 
required to obtain at least 25/60 in the final examination.

despite these precautions, it is difficult to verify whether cheating and collusion was in fact 
minimised. as noted above, the average mark in both autumn and spring 2008 was higher than 
the average marks for the essays students completed before 2008; however, this is not of itself 
indicative of widespread cheating in the multiple-choice test. There were also some students 
who performed well in the test but poorly in the final exam. however, again, this does not 
necessarily mean that those students had cheated in the test.

The ibl test was also programmed to allow each student two attempts within a set period 
(as long as the second attempt was not within twenty-four hours of the first). The higher mark 
was recorded as the student’s assessment mark for the task. The first attempt may be viewed 
as a revision exercise that would encourage the student to revise the examinable topics. it was 
also hoped that the potential to improve their mark would relieve students of the performance 
anxiety that can accompany this type of assessment and encourage them to revise and re-sit the 
test. Many of the students took up this opportunity.

although the online learning system could provide feedback on each question in the test, 
it was decided that general feedback would be given in the lectures on topics that had proved 
challenging for students. This decision was made in an effort to preserve the integrity of the 
database of questions. if an online test that can be taken from off-campus remains a feature of 
this assessment task, strategies to permit more individualised feedback should be considered.

Conducting the test online also raised equity concerns. while over two-thirds of australian 
households had internet access in 2007–2008,15 the fact that many students from uwS come 
from lower socio-economic groups meant that accessibility issues had to be addressed. as 
well, with such a diverse student cohort taking the subject, assumptions about students’ use 
and proficiency with online learning environments had to be avoided; indeed, the literature 

14 See dunn et al, above n 10, ch 10.
15 australian bureau of Statistics, Household Use of Information Technology, Australia, 2007–08 

(2009) <http://www.abs.gov.au/ausstats/abs@.nsf/PrimaryMainfeatures/8146.0?opendocument> at 
18 december 2009.
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suggests that a digital divide may exist between students.16 accordingly, on-campus computer 
laboratories were booked so that students who had no computer access at home would be able 
to complete the test and the test period ran over a number of days to provide flexibility. detailed 
information sheets were provided, and a practice test was conducted in the week prior to the test 
to familiarise students with the format.

a threshold issue to whether the test could be taken online was whether the university’s 
infrastructure was suitable to support the activity given the size of the cohort. assurances were 
given and the test was successfully piloted over the summer of 2007–2008 with 150 students. 
however, in autumn semester 2008, the university’s infrastructure proved to be insufficient for 
the assessment. The morning after a surge of usage one evening during the test period, about 
10 per cent of the students reported that they had been adversely affected. by spring 2008, the 
servers had been upgraded, the information sheets updated with clearer instructions on how to 
obtain help and the tests were concluded with minimal technical problems.

B. The Assignment
The use of current affairs to stimulate interest in a topic is a recognised strategy to enhance 
teaching. This assessment task was based on a similar assignment used in the business law 
course at the university of Technology, Sydney. educational literature suggests that student 
control over the nature and timing of activities is important with diverse student cohorts.17 This 
task allowed students some flexibility in choosing their own newspaper article within an area of 
law prescribed by the unit coordinator.

C. The Final Examination
a heavily-weighted final examination is a traditional component of law subjects for non-law 
students. This might be because of institutional constraints, for professional accreditation 
reasons18 or to ensure that a portion of the assessment is completed in a controlled environment. 
for ibl, an invigilated final examination was included in the assessment regime and this was the 
primary vehicle for assessing problem solving skills. The challenges relating to the reliability of 
marking were addressed in spring semester 2008 through the use of marking forums in which 
markers were assigned to teams to mark a number of exam scripts. This proved a useful strategy 
to refine the marking guidelines developed by the unit coordinator, to compare approaches to 
marking and to facilitate reliability.

v. mode of delIvery

a combination of a large group weekly lectures and small group tutorials is the traditional mode 
of face-to-face delivery of law subjects to large cohorts from non-law backgrounds, as it was for 
ibl. Three hours of face-to-face teaching time each week was divided into a two-hour lecture 
and a one-hour tutorial.

as part of the redesign of the subject, the tutorial was extended to two hours to give students 
an opportunity for more thorough and detailed consideration of certain topics; however, resource 
constraints meant that tutorials were held only once every second week. The weekly two-hour 
lecture was retained.

The effectiveness of this fortnightly tutorial scheme is unclear. in their evaluation of the 
unit, a number of students praised the flexibility and convenience of this fortnightly mode of 
delivery. however, a greater number of students articulated concern that meeting only once 

16 gregor Kennedy et al, ‘first Year Students’ experiences with Technology: are They really digital 
natives?’,(Preliminary report, university of Melbourne, 2006) <http://www.bmu.unimelb.edu.au/
research/munatives/index.html> at 18 december 2007.

17 dunn et al, above n 10, 48.
18 The institute of Chartered accountants in australia and CPa of australia, above n 3, 6.
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a fortnight diminished the quality of their learning. Some suggested that the opportunity to 
discuss the issues raised in the weekly lectures should be provided on a weekly basis.

viewed in this light, retaining the two-hour lecture each week raises pedagogical issues. 
The literature on large classes suggests that the size of the cohort itself is not the key factor in 
‘good teaching’; rather, it is the combination of various factors, in particular the interaction of 
the cohort size, the learning environment and the learning activities.19 allocating a large portion 
of the face-to-face teaching time for a subject to lecturing in large lecture theatres might be 
sending a message to students that the subject will be content-driven and that the learning style 
expected of them is passive.

for ibl, the lecture sizes varied with campus and mode of enrolment (day or night). on 
one campus, the size of the day cohort meant the lecture had to be scheduled in the 1,000-seat 
graduation hall. The effectiveness of the weekly lectures was challenged by students and their 
dissatisfaction, expressed in student feedback, mirrors criticisms raised in the literature of the 
impersonal communicative environment engendered by lectures.20 The mode of delivery and 
the learning activities during the lectures remain significant issues for ibl. while the mode 
of delivery requires ongoing consideration, two strategies to reduce student disaffection might 
be placing a cap on the size of the lecture theatre and providing a podcasts for portions of the 
lectures.

vI. resources and InformatIon and communIcatIon technologIes

improving the resources and support material for ibl was also important in the redesign of 
ibl. in anticipation of the marked increase in student numbers, all resources (traditional and 
online) were reviewed with a view to making them relevant and engaging, and to foster student 
autonomy.

for example, since the size and heterogeneity of the ibl cohort meant that tutorials could 
not be conducted for specific discipline groups within the bbC, the tutorial material had to have 
broad appeal. it was decided that, as the majority of students had come to the subject straight 
from school, and since 94 per cent of people in the 18–24 years age bracket in june 2006 used 
mobile phones,21 material relating to mobile phone use might arouse student interest. a single 
tutorial problem relating to the sale of a mobile phone was developed and the scenario provided 
the basis for tutorial discussion throughout the semester.

Central to redesigning the resources was the decision to use a customised edition of a new 
textbook that had an online interactive version (activebook) with a variety of exercises that 
students could undertake online.22 it was hoped that this would enhance student learning by 
making the ibl experience more ‘student-centred’, and that it would allow students more 
control over how and when they learned. The online activities in activebook included online 
pre-chapter ‘warm-ups’, review questions, tests and hypotheticals with feedback and model 
answers. To accommodate a learning style that was more visually-oriented, diagrams and charts 
were provided which could be ‘adjusted’ by students.

a feature of activebook was a registration tool that allowed staff to monitor student usage of 
the online text on a chapter-by-chapter basis. however, it was not essential to register to use the 
site and only a small number of students did actually register; thus, accurate measurement of use 
of the text was not possible. from the data relating to the students who did register, it seemed 

19 australian universities Teaching Committee, Teaching Large Classes Project 2001 Final Report 
(2003) 4.

20 See, eg, Selby, blazey and Quilter, above n 11.
21 australian department of broadband, Communications and the digital economy, Online Statistics 

<http://www.archive.dbcde.gov.au/2008/01/statistical_benchmarking/online_statistics> at 18 
december 2009.

22 a customised edition of andy gibson and douglas fraser, Business Law (3rd ed, 2007) was prepared 
for ibl.
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that, in autumn and spring semesters 2008, activity peaked at the beginning of each semester 
prior to the online test and then diminished significantly.

Student reticence to engage in the online activities in the textbook may have been because 
they were additional to those prescribed in the tutorials; because their value to student learning 
was not sufficiently emphasised; or because the online resources should have been better 
integrated with the learning activities in class.

as well as enhancing self-directed learning through activebook, the redesign of the subject 
sought to maximise opportunities for peer learning through the ‘discussion board’ tool in the 
online learning environment. however, despite exhortations to use the tool for this purpose, and 
despite threads being set up for certain topics, it was (with a few exceptions) predominantly 
used for administrative questions directed at the discussion board Monitor (a member of staff 
who was allocated the responsibility to oversee communications on the site). by the end of 
semester, the site was being used by students virtually only to ask the discussion board Monitor 
to answer revision exam questions.

while peer learning through the use of the discussion board tool did not succeed in ibl 
last year, its potential to create a community of learners remains. it obviously requires more 
than merely providing a forum in which students can communicate with each other. as with 
the activebook, it may be that structuring its use into a tutorial activity will initiate more 
engagement.

vII. conclusIon

Teaching and managing large and diverse student cohorts in law subjects designed for non-law 
students is challenging. resources and institutional support are critical to managing curriculum 
issues, to developing appropriate teaching and learning strategies, to ensuring valid and authentic 
assessment, and to enabling timely and meaningful feedback to assist student learning.

The strategies used to enhance the learning in ibl are not novel or unique, and many are 
already being used in law subjects with large and diverse enrolments. The journey to improve 
ibl continues and, while the unit coordinator in 2009 has retained the assessment regime 
adopted in 2008, it has been supplemented by assessment criteria and standards, as well as a 
range of exemplars to provide guidance to problem solving.
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Using exemplars in an interdisciplinary law Unit: 
listening to the stUdents’ voices

DaviD NewlyN aND liesel speNcer*

AbstrAct

students in interdisciplinary law units are expected to attain competence in skills specific 
to the discipline of law in order to satisfy assessment requirements. the answering of legal 
hypothetical problems, a common form of assessment in interdisciplinary law units, requires 
a specific methodology in answering a problem question, quite different from many students’ 
previous or concurrent experiences in other non-law units.

literature supports the idea of exemplars as a means of transmitting knowledge of criteria 
and standards, and of transmitting tacit knowledge of discipline-specific skills. there appears to 
be an absence of documented evidence that exemplars have been used in a systematic fashion 
in interdisciplinary law units.

this paper reports on a project conducted with the introduction to Business law unit offered 
at the University of western sydney, which aimed to introduce exemplars in a systematic 
fashion to students in order to assist with their understanding of assessment requirements 
concerning legal problem solving. students were surveyed twice as to their perceptions on the 
use of exemplars, both at the beginning and end of the semester. changes in student perceptions 
of statistical significance between the two surveys were observed and reported.

A picture shows me at a glance what it takes dozens of pages of a book to expound. 
ivan turgenev, Fathers and Sons (1862)

I. IntroductIon And bAckground

as a law clerk many years ago, one of the research team received two explanations of 
conveyancing practice from two partners of the employing law firm. the first explanation, from 
the senior partner, was long, complicated, entirely verbal, and full of legal terminology alien to 
the novice clerk. there were references to old system, indefeasibility of title, common property 
and title by registration. the second explanation, from the more junior partner, involved taking 
a conveyancing file from the shelf and demonstrating the steps involved. there was a strata 
plan and a certificate of title, a contract for the sale of land, letters to the client and certificates 
from a surveyor, the water authority and local council. this second explanation succeeded in 
imparting a great deal of information along with the beginnings of a skill set in carrying out a 
conveyancing transaction. the ‘picture’ – a concrete and tangible file – was decidedly a more 
successful educational tool than the ‘thousand words’ verbal explanation. 

II. A survey on student PercePtIons of the use of  
exemPlArs In Assessment

the research project which is the subject of this paper examines whether students in an 
interdisciplinary law subject found a ‘picture’, in the form of exemplars, to be of value in 
decoding the ‘thousand words’ of the standards they were expected to attain in an item of 
assessment.

* dr david newlyn (lecturer) and liesel spencer (associate lecturer) are both members of the 
school of law, University of western sydney.
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III. connectIon wIth PrIor reseArch ProJect 

the authors undertook a research project in 2008 on the reliability of marking of assessments.1 
a recurring theme in the assessment literature reported on from that project was the use of 
exemplars to improve reliability in the assessment process.2 this paper explores a different 
aspect of the use of exemplars, examining student perceptions of exemplars as a tool to improve 
the validity of an assessment task. there remains an opportunity for a future research project to 
investigate the use of exemplars in improving the reliability of the marking process.3

Iv. whAt Is An exemPlAr?
For the purposes of this study, the term ‘exemplar’ refers to sample papers from a written 
examination, each paper being submitted by a volunteer member of a previous cohort of students 
in the subject. exemplars representing each possible grade (fail, pass, credit, distinction, high 
distinction) were included, with each paper extensively annotated to explain why the grade was 
allocated. annotations reflected the extent to which published criteria and standards for the 
assessment task were attained in each sample paper. 

d royce sadler defines exemplars as ‘key examples of products or processes chosen so as to 
be typical of designated levels of quality or competence’.4 the term ‘exemplar’ is also described 
by various institutions and literature as ‘annotated assignments’,5 ‘model papers’6 and ‘model 
answers’.7 

there are multiple potential benefits to providing examples of work at the lower end of the 
grade spectrum, in addition to providing examples of high-achieving work. such examples are 
a form of feedback to students to explain the marking process and the allocation of a particular 
grade; for example, to explain why a pass rather than credit was attained. current assessment 
literature places a high value on the provision of timely and useable feedback to students.8 

1 david newlyn and liesel spencer, ‘intertester reliability: reporting on assessment methods in 
interdisciplinary Units’ (2008) 1 Journal of the Australasian Law Teachers Association 255.

2 d royce sadler, ‘interpretations of criteria-based assessment and grading in higher education’ 
(2005) 30(2) Assessment and Evaluation in Higher Education 175, 192; catherine taylor, 
‘assessment for measurement or standards: the peril and promise of large-scale assessment 
reform’ (1994) 31(2) American Educational Research Journal 231, 243; richard James, 
craig mcinnis and marcia devlin, Assessing Learning in Australian Universities (2002) 35; 
Berry o’donovan, margaret price and chris rust, ‘Know what i mean? enhancing student 
Understanding of assessment standards and criteria’ (2004) 9(3) Teaching in Higher Education 
325, 332.

3 For an example of an exemplar project geared to both improved teacher judgements in marking 
and improved student performance, see phil coogan and anne alkema, ‘the new Zealand english 
exemplar project’ (2003) 11(1) Literacy Learning: The Middle Years 26, 26.

4 sadler, above n 2, 192.
5 see, eg, the online support material provided by monash University for commercial law students: 

Commercial Law Assignment, monash University, language and learning online <http://www.
monash.edu.au/lls/llonline/writing/business-economics/commercial-law/index.xml> at 14 october 
2009.

6 grant wiggins, ‘the case for authentic assessment’ (1990) 2(2) Practical Assessment, Research 
and Evaluation 4.

7 mark huxham, ‘Fast and effective Feedback: are model answers the answer?’ (2007) 32(6) 
Assessment and Evaluation in Higher Education 601, 603.

8 ibid 602, citing James hartley and Kathryn chesworth, ‘Qualitative and Quantitative methods in 
research on essay writing: no one way’ (2000) 24(1) Journal of Further and Higher Education 
15, sally Brown and peter Knight, Assessing Learners in Higher Education (1994) and mantz 
yorke and Bernard longden, ‘the vital First year’ (2006) 4 Academy Exchange 16; dannelle d 
stevens and antonia levi, Introduction to Rubrics (2005) 17; graham gibbs and claire simpson, 
‘conditions under which assessment supports students’ learning’ (2004–05) 1 Learning and 
Teaching in Higher Education 3, 18.
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Further, an unfortunate reality of the present tertiary education environment is the increasing 
litigiousness of students dissatisfied with their grades.9 exemplars provided in advance of the 
assessment task, at each grade level, provide a further defence of, and justification for, the 
assessment process. exemplars can also be used as a form of feedback to students after the task, 
either used by the student alone to compare their work to the exemplar or in consultation with 
their lecturer when undertaking a ‘post-mortem’ on a piece of assessment.

v. PurPoses And QuAlItIes of good Assessment PrActIce

good assessment practice possesses qualities of reliability and validity.10 when measuring the 
validity of an assessment task, the purpose of the exercise and the extent to which that purpose 
is achieved are foremost considerations.11 the purpose of valid assessment is not just the 
allocation of a mark or grade. valid assessment should also involve the acquisition of skills and 
knowledge.12 looking at the bigger picture, the skills and knowledge acquired should produce 
an employable graduate, or at least a graduate possessing the attributes claimed by the tertiary 
institution as products of the particular degree program.13

thus, exemplars are of utility in increasing the validity of assessment if the exemplars enable 
or increase the acquisition of skills and knowledge relevant to the student’s course of study and 
desired outcomes (i.e. graduate attributes).

vI. APPrentIceshIP And mAstery of skIlls – 
tAcIt versus exPlIcIt knowledge

Berry o’donovan, margaret price and chris rust define ‘explicit knowledge’ as that which 
is codifiable, clear, unambiguous and able to be put into words.14 this is contrasted with ‘tacit 
knowledge’ which is experience-based, such as the wine-taster’s judgement of quality.15 in the 
exam used as the material for this research project, an example of the explicit knowledge that 
students were expected to grasp was the requirement to ‘answer all parts of all questions’. the 
more elusive tacit knowledge required of students was reflected, for example, in the criteria 
which called for ‘structure, coherence and clarity of arguments’. 

how, then, is an apprentice (the student) to be initiated into tacit knowledge? ikujiro nonaka 
and hirotaka takeuchi’s model calls for a process of observation, imitation and practice rather 
than mere transmission of knowledge.16 simply providing descriptions of criteria and standards 
will not alone enable a student to observe, imitate and practice the desired set of skills (in this 
study, for example, legal problem solving which evidences ‘structure, coherence and clarity of 
arguments’). exemplars are a means of transferring tacit knowledge prior to the submission of 
student work (eg, students can observe a structured, coherent and clear effort at legal problem 
solving and imitate this skill in practice exam responses).17

in concerning oneself with improving the validity of assessment, as indicated above, it is 
desirable to have as a valid purpose the students’ acquisition of skills (as opposed to the students’ 

9 mantz yorke, ‘the management of assessment in higher education’ (1998) 23(2) Assessment and 
Evaluation in Higher Education 101, 101; harvey woolf, ‘assessment criteria: reflections on 
current practices’ (2004) 29(4) Assessment and Evaluation in Higher Education 479, 490.

10 wiggins, above n 6, 2.
11 effie maclellan, ‘authenticity in assessment tasks: a heuristic exploration of academics’ 

perceptions’ (2004) 23(1) Higher Education Research and Development 19, 20.
12 maclellan, above n 11, 23.
13 sharon christensen and sally Kift, ‘graduate attributes and legal skills: integration or 

disintegration?’ (2000) 11 Legal Education Review 207, 208, 213.
14 o’donovan, price and rust, above n 2, 328.
15 ibid 328.
16 ikujiro nonaka and hirotaka takeuchi, The Knowledge Creating Company (1991) 63–9.
17 sadler, above n 2, 193; o’donovan, price and rust, above n 2, 331–2.
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acquisition of a grade).18 these skills can be ranked according to level of sophistication and also 
according to the level of relevance to the desired outcomes of the subject and degree program. 
an unnecessarily high proportion of student time dedicated to a particular assessment task 
can potentially be absorbed grappling with ‘lower-order’ skills, such as matters of format and 
presentation.19 this reduces the time available for the acquisition of ‘higher-order’ skills, such 
as writing analytically. exemplars can be a ‘stepladder’ to increasing student focus on higher-
order skills, by modelling lower-order skills. By examining exemplars, students can observe, 
imitate and practice lower-order skills without wasting time on trying to guess at academics’ 
expectations on matters such as footnoting or the proper headings for paragraphs. time is freed 
for the selection and application of relevant law.

the reality of larger class sizes and reduced staff-to-student ratios makes the one-on-one 
model for the apprentice/mentor relationship unrealistic.20 exemplars provide an observable 
demonstration of skills by proxy. whilst one-on-one mentoring might be more desirable, 
demonstration by proxy of the expected standards is better than no demonstration at all.

vII. communIcAtIng stAndArds And crIterIA

Formal standards and criteria, if not already universal assessment practice in higher education, 
will soon become common practice.21 this has generated concerns over whether those standards 
and criteria are actually being communicated effectively to students.22 o’donovan, price and 
rust’s five-year research project concluded on this point; that ‘despite our best efforts, on 
their own, the explicit assessment criteria and grade descriptors failed to transfer meaningful 
knowledge on assessment standards and criteria to students’.23 the most carefully worded 
documents, the ‘thousand words’ of the proverb indicated at the outset of this paper, are not 
sufficient to communicate what is expected.

well-intentioned efforts to use more words to clarify the expected standards can make things 
worse.24 the use of language to communicate standards results in what sadler describes as 
unavoidable ‘fuzzy standards’, for example the subjectivity implicit in the expression ‘highly 
original’.25 the terms used are relative; the language often punctuated with academic jargon. 
o’donovan, price and rust note the inherent difficulties in using more language in an effort 
to explain the language of standards and criteria: ‘in practice, we found that a single-minded 
concentration on the construction of ever more comprehensive and precise anchor definitions 
quickly became self-defeating’.26 david carless observed, from interview data with students, 
that ‘overall, assessment criteria and the unpacking of its discourse seemed to represent a barrier 

18 maclellan, above n 11, 24.
19 alan J penny and christine grover, ‘an analysis of student grade expectations and marker 

consistency’ (1996) 21(2) Assessment and Evaluation in Higher Education 173, 177.
20 huxham, above n 7, 602; mark saunders and susan davis, ‘the Use of assessment criteria to 

ensure consistency of marking: some implications for good practice’ (1998) 6 Quality Assurance 
in Education 162, 166.

21 sadler, above n 2, 175; maclellan, above n 11.
22 o’donovan, price and rust, above n 2; david smith and ross Brooker, ‘the literature-based 

essay as an instrument for assessing Undergraduates – potent or problematic?’ (paper presented 
at the annual conference of the australian association for research in education, hobart, 26–30 
november 1995) <http://www.aare.edu.au/95pap/smitd95096.txt> at 14 october 2009; woolf, 
above n 9, 480; sadler, above n 2, 181.

23 o’donovan, price and rust, above n 2, 327.
24 sadler, above n 2, 181.
25 d royce sadler, ‘specifying and promulgating achievement standards’ (1987) 13 Oxford Review of
Education 191, 202.
26 o’donovan, price and rust, above n 2, 327. 
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to student understanding of required standards’.27 sadler puts it more plainly: ‘a fuzzy standard 
cannot … be defined into existence’.28

exemplars are an alternative to descriptions as a way to communicate expectations,29 and make 
standards real, ‘concrete and tangible’.30 exemplars are an ‘anchor point’ for communicating 
standards expressed in relative, subjective terminology31 – a means of ‘unpacking the discourse’ 
of assessment practice. 

vIII. use of exemPlArs In An InterdIscIPlInAry lAw unIt,  
‘IntroductIon to busIness lAw’

introduction to Business law (iBl) is a designated first-year introductory law subject for students 
not enrolled in a law degree, which has been offered at the University of western sydney (Uws) 
since 2001. iBl is an introductory law unit designed to introduce the fundamentals of law in a 
commercial context and assist students to develop skills and competencies to assist them with 
legal problems they may face in their future careers. students enrolled in iBl come from a 
very diverse range of courses; over 19 degree structures have iBl as a compulsory core unit. 
students therefore are not necessarily primarily from only a commerce or accountancy degree 
program. they come from a diverse range of degrees/majors including tourism, hospitality, 
management and engineering.

whilst iBl is offered during both of the main semesters (autumn and spring), it regularly 
operates over a shortened summer session. over the course of a year, iBl regularly attracts 
upwards of 2500 students. assessment in iBl consists of three items: an online multiple-choice 
quiz, a take-home assignment and a formal examination.32 this research project examines student 
perceptions of the use of exemplars to assist students in the completion of the final examination. 
the use of exemplars to demonstrate to students the requirements of the assessment item became 
compulsory for all first- and final-year units offered by Uws from autumn semester 2009. it 
will become compulsory for all other units from 2010.

principally, the final examination papers that students undertake in iBl consist of problem 
questions designed to test the students’ knowledge of how legal principles they have mastered 
can be applied to actual situations. this is, of course, very similar to the method used in many 
law degree courses in order to prepare those students for their future careers as lawyers.

a significant proportion of students enrolling in iBl identify themselves on intake surveys 
as ‘first in family’ students; that is the first representative of their immediate family to attend 
university.33 For a significant number of students in this subject, then, there is no-one at home 
to explain what a university assignment or examination should look like or offer guidance as to 
how to complete practice exam papers – this knowledge is not part of the culture and background 

27 david carless, ‘differing perceptions in the Feedback process’ (2006) 31(2) Studies in Higher 
Education 219, 227. 

28 sadler, above n 2, 204.
29 chris rust, ‘towards a scholarship of assessment’ (2007) 32(2) Assessment and Evaluation in 

Higher Education 229, 230.
30 taylor, above n 2, 243.
31 sadler, above n 2, 202.
32 during the semester in which this research project operated, the online multiple-choice quiz 

constituted 20 per cent of the final mark, the assignment 20 per cent and the final exam constituted 
60 per cent. there is no stated requirement that students are required to pass or achieve a threshold 
mark in any one of these items in order to pass the unit. to pass the unit they need only achieve a 
mark of at least 50 per cent overall from their three assessment items.

33 as the most recent figures from autumn 2009 indicate, 447 (40 per cent) of 1097 students 
responding to this student intake survey question indicated that they identified as ‘first in family’ 
university attendees: email from rob mcpaul Browne, senior Business analyst (student systems), 
office of the academic registrar, University of western sydney to liesel spencer, 24 June 2009.
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of the family unit. mentoring and apprenticeship in the skills needed to successfully negotiate 
university are not available at home. 

as ‘non-law’ or ‘interdisciplinary law’ students, the iBl cohort are unlikely to have 
previously encountered the legal problem-solving format specific to the discipline of law.34 in 
iBl, students are taught to use four logical and sequential steps to solve any legal hypothetical, 
being the identification of legal issues, identification of relevant law, application of relevant law 
to the facts in order to resolve the legal issue, and a conclusion or advice to the client. 

students enrolled in law degrees have repeated opportunities to learn to ‘think like lawyers’, 
sifting the legally relevant from the irrelevant and then reasoning through a problem scenario in 
this practised format. Undertaking iBl, however, exposes students to an alien mode of thinking, 
requiring acquisition and mastery of this mode of thinking in order to perform well in assessment 
tasks in a very short period of time. exemplars are one method by which it is sought to impart 
and clarify law-specific skills (what mark huxham refers to as ‘the professional assumptions 
and requirements … of a particular subject’).35 when accompanied by an exemplar, the criteria 
and standards, it is hoped, makes more sense. harvey woolf, comparing criteria in business 
and history subjects, found that ‘subject-specific skills’ were not specifically articulated in the 
criteria, which focused on ‘general academic and intellectual skills’.36 woolf describes the 
subject-specific knowledge as being ‘assumed rather than fully and explicitly articulated’37 – 
a parallel with the contrast between tacit and explicit knowledge discussed above. the only 
criterion in iBl which could be said to be subject-specific is the requirement of ‘referencing of 
cases and other evidence’. exemplars are potentially a bridge between generalised criteria (eg, 
‘structure, coherence and clarity of arguments’) and unspoken, subject-specific assumptions 
(eg, the use of the legal problem-solving format to structure answers). the problem-based 
format of the exam questions in iBl are perhaps more easily modelled by exemplars than long, 
literature-based essay assessments.38

Ix. sImIlAr reseArch ProJects cArrIed out In thIs AreA

paul orsmond, stephen merry and Kevin reiling39 conducted a study in which groups of 
students constructed their own marking criteria for an undergraduate biology assignment, 
using exemplars as a catalyst for discussion and a reference point for constructing criteria. the 
orsmond, merry and reiling study measured the efficacy of communicating standards and 
also student perceptions of that efficacy. the study which is the subject of this paper measures 
only student perceptions of the usefulness of exemplars, although it is noted that a second 
stage of the research is planned to measure the effect of the provision of exemplars on student 
performance in assessment.

huxham’s40 study compared student preferences for two types of feedback provided for 
a formative assessment: model answers (exemplars) and personalised comments. the study 
also compared student performance in summative assessment. that is, student preference for 
model answers versus personalised feedback comments was measured for task a, then the 
effect on performance of model answers versus personalised feedback was measured for task B. 
interestingly, the study concluded that whilst students preferred personalised feedback, model 
answers (exemplars) had a better effect on performance in the summative assessment task. 

34 For examples of the format, see Bobette wolski, Legal Skills: A Practical Guide for Students (2006) 
137; catriona cooke, et al, Laying Down the Law (7th ed, 2009) 418.

35 huxham, above n 7, 602.
36 woolf, above n 9, 485.
37 ibid 485.
38 smith and Brooker, above n 22; huxham, above n 7, 603.
39 paul orsmond, stephen merry and Kevin reiling, ‘the Use of exemplars and Formative 

Feedback when Using student derived marking criteria in peer and self-assessment’ (2002) 27(4) 
Assessment and Evaluation in Higher Education 309.

40 huxham, above n 7.
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huxham’s study measured both student perceptions and student performance, whereas, as noted 
above, the study the subject of this paper looks only at student perceptions. as a further point 
of difference huxham elicited both quantitative and qualitative responses, whereas this study 
uses only quantitative data. in huxham’s study the ‘model answers’ (exemplars) were defined 
as ‘ideal responses, which would receive 100 per cent of the marks, generated by the tutor’41 
whereas this study used actual students’ exam scripts at each grade level, annotated by the 
research team.

o’donovan, price and rust conducted a study based on ‘marking workshops’, offered on a 
voluntary basis, in which students could opt to mark two exemplar papers, one at each end of 
the grade spectrum, by reference to the criteria and standards for the task. students then engaged 
in small group discussions with a tutor, and were finally provided with the two exemplar papers 
as annotated and marked by the tutor. the study examined the effect on student performance of 
the workshops. the findings of this study, repeated over three years, showed an improvement in 
student performance for those students opting in to the workshops. 

x. ProJect methodology 42

after the conclusion of the summer session operation of iBl in 2007–08, students were invited 
to make their completed final exam scripts available for use as exemplars for future students in 
iBl. of the 110 students who completed iBl in summer 2007–08, 42 consented to the potential 
use of their completed exam scripts. From those 42 scripts, the research team selected examples 
of papers from the F, p, c, d and hd range of marks awarded. our aim was to find examples 
which clearly represented the learning objectives and marking criteria as stated to students in 
their unit outlines. Ultimately, just one example of each grade was chosen to be annotated and 
included as an example for future iBl students.

over a period of several months, the research team took considerable time to put these exam 
scripts into an accessible and useable format for future use as exemplars. this process consisted 
of scanning and placing all of the examples into one document, which also included a copy of 
the final exam and some introductory comments. the exam scripts were annotated with very 
specific comments, both negative and positive, which linked directly back to the criteria used 
for assessment, but which also reflected matters such as basic spelling, sentence structure and 
grammar where such problems were evident. very specific and direct comments were included. 
specific examples included ‘there is no attempt to define the relevant issue(s) (step 1 of the 
problem solving methodology) for the question in any systematic fashion’ and ‘the student 
needs to provide a primary source for their assertion’.

the final created exemplar document was 34 pages in length. in no way were the completed 
exam scripts edited, thus the final documentation which would be presented to future iBl 
students truly represented students’ examples rather than any type of teacher-modelled answer.

the final exemplar document was presented to students on the first day of their attendance 
for the summer session of 2008–09. at that time, students were asked to complete the survey 
(survey 1) which was designed to measure their views on the value they placed upon exemplars 
and their previous experiences with exemplars.43 on the last day of the semester, and before 
the students sat their final exam, students were asked to complete a similar survey (survey 2). 

41 ibid 603.
42 ethics approval for this study was obtained from the University of western sydney human 

research ethics committee.
43 the survey used for this project was based upon the survey used for a similar project conducted 

with llB students for a core introductory law unit at Uws. Further details of this can be found in 
susan armstrong, graham hendry and nikki Bromberger, ‘constructive guidance and Feedback 
for learning: the Usefulness of exemplars, marking sheets and different types of Feedback in a 
1st year law subject’ (paper presented at the 64th australian law teachers association (alta) 
conference, University of western sydney, sydney, australia, 6–9 July 2009).
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the second survey would be used to measure any changes in attitude that occurred during the 
semester as a result of being exposed to the exemplars.

xI. survey

the surveys that the students were asked to complete were designed to gather quantitative 
data based upon their views of exemplars. in particular, the research team was interested not 
only in the experiences that students had previously had with exemplars and their view of the 
value of exemplars, but also what changes of view might take place during a semester as a 
result of being exposed to the prepared exemplars. the survey consisted of 22 items based on 
a traditional likert scale. items were anchored ‘strongly disagree’, ‘disagree’, ‘neutral’, ‘agree’ 
and ‘strongly agree’. as is consistent with the use of this type of survey, and quite deliberately 
to ensure consistency of data, a number of the questions used in the survey were asked more 
than once, but in a slightly different manner. For example, question numbers 7 and 17 were both 
designed to examine a student’s perception of whether they thought the use of exemplars was 
linked to how well they might score in the unit/final exam. 

the following table lists those 22 items presented to students:44

Question 
number

Question

1. i expect this unit to be difficult.
2. i expect to get a high mark in this unit.
3. i expect to pass this unit.
4. i know what an annotated example is.
5. other subjects have used annotated examples.
6. in the past i have learned what is required for assessment items from the use of 

annotated examples.
7. my marks will improve by studying the annotated examples.
8. annotated examples will not provide me with any benefit.
9. i think that annotated examples will help me to understand what is required in the 

assessment item.
10. teacher constructed/provided model examples are the same as examples provided 

from previous students.
11. annotated examples are of no benefit unless they are fully explained by the 

teacher.
12. exemplars increase the level of certainty i have over what is expected of me.
13. exemplars provide consistency for all students.
14. exemplars provide me with guidance of how to answer a legal question.
15. exemplars ensure that all students’ answers are marked consistently.
16. exemplars limit my creative ability.
17. exemplars would improve my performance in examinations.
18. exemplars should not be provided to students until after the assessment item has 

been marked.
19. i find it difficult to know what markers expect to see in an answer.
20. exemplars limit my own ability to think.
21. availability of exemplars implies more transparency in assessment processes.
22. i would use any available exemplars as part of my exam preparation.

Table 1. List of survey items

44 attention is drawn to the fact that some questions use the term ‘annotated example’ whilst other 
questions use the term ‘exemplars’. at the time of conducting of the surveys, students were briefed 
about the purpose of the research project and the survey they would complete, and both of these 
terms were explained to have the same meaning within the context of the survey they would 
complete.
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on the first day of the semester, 146 students were issued with a pre-assignment survey. 121 
students were issued with the second post-assignment survey at the end of the semester.45 the 
following table displays the characteristics, including the survey response rates, of those who 
completed each of the two surveys.

Pre-assignment  
Survey

Post-assignment  
Survey

gender:
    male 69 55
    Female 51 40
total 120 95
age:
    18-25 98 78
    25-35 20 16
    35+ 2 1
total 120 95
response rate 82% 79%

Table 2. Characteristics of participants who completed the surveys

the very high response rates can be attributed to the fact that the surveys were conducted 
within class and by the fact that the survey was conducted within a summer session unit, where 
attendances tend to be significantly higher than during a regular semester due to the intensive 
nature of the semester.

all data collected remained anonymous.

xII. results

the mean and the standard deviation for each of the 22 survey items have been calculated for 
both survey one and two. the t-test significance between these two sets of values has also been 
calculated in order to measure changes in perceptions between the two surveys.

the following charts reveal these details:

45 summer sessions at Uws are typically half the regular length of a regular semester, although the 
same number of face-to-face hours are included in this time frame.
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Chart 1. Mean of survey items

Chart 2. Standard deviation of survey items
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stati stically, as independent samples, the t-test assesses whether the means of two groups
are statistically different from each other.46 this analysis is appropriate whenever you want to 
compare the means of two groups.47 demonstrating changes in attitude between survey 1 and 
survey 2, t-test significant scores of p <0.0001 were recorded for 16 of the 22 survey items, 
these being item numbers 2 to 4, 6 to 14, 16, and 18 to 20. p scores of <0.01 were recorded for 3 
of the 22 items, consisting of item numbers 15, 21 and 22. no survey item returned a p score of 
<0.05. p scores of >0.05 were recorded for 3 of the 22 items, these consisting of item numbers 
1, 5 and 17.

as can be seen from these charts and t-test results, a significant amount of quantitative data 
has been generated from these 22 survey items asked in the two surveys conducted over the 
course of the semester. as much of the data is self-evident from the charts displayed, it is not the 
intention of this paper to comment upon the mean, standard deviation or t-test significant value 
of every single survey item. rather, the focus is upon a statement of some of the most significant 
results from the surveys and the impacts they may have upon the notion of the usefulness of 
exemplars, at least from a student’s perspective.

take, for example, survey item number 4 which had an initial mean of 1.43 and a standard 
deviation of 0.77 in survey 1 and corresponding values of 4.50 and 0.34 in survey 2. this item 
was designed to be compared to survey item number 5, which revealed a mean of 1.88 for 
survey 1 and a mean of 1.99 for survey 2. standard deviation figures of 1.65 and 1.43 were also 
recorded. with a t-test significance value in the extreme range for item 4, and there being no 
significance associated with item number 5, it would appear quite evident that students have 
gained a significant understanding of annotated exemplars during summer session from an 
initially limited understanding. this must of course be placed in the context that during summer 
session many students undertake only one or two units of study, thus limiting their potential 
exposure to other exemplars during this time. Both survey item numbers 4 and 5 were part of a 
wider grouping of survey questions which were designed to measure the previous exposure of 
students to exemplars. other questions in this same grouping included item number 6, 10 and 
11, all three of which recorded t-test extremely statistically significant changes between surveys 
1 and 2.

survey item numbers which were designed to explicitly measure a student’s individual view 
of the value of exemplars included item numbers 7 to 9, and 12 to 22. of these 14 item numbers, 
all but one (item 17) recorded at least very statistically significant changes between surveys 1 
and 2. For example, item number 7 shows a very high initial average of 4.21 for survey 1, and 
this increased very significantly to 4.67 for survey number 2. in conjunction with survey item 
number 9, for example, where the mean went from 3.51 to 4.33, there seems to be some very 
clear evidence of the high value that students place on exemplars. although item 17 does not 
experience any sort of statistically significant change, the mean was already quite high in survey 
1, at 4.55, and this increased even further in survey 2, to 4.61.

the remaining questions, 1 to 3, were grouped together to judge a student’s perceived view 
of the relative difficulty of the unit and their expected result. of this grouping, questions 2 and 
3 recorded an extremely significant change between surveys, from initial averages and standard 
deviations for question 2 of 1.52 and 1.13 to 3.81 and 0.89, and for question 3 of 3.19 and 0.91 

46 For further information regarding t-tests and their statistical significance, see particularly Barbara 
g tabachnick and linda s Fidell, Using Multivariate Statistics (3rd ed, 1996) and thomas Black, 
Doing Quantitative Research in the Social Sciences: An Integrated Approach to Research Design, 
Measurement and Statistics (1999). also see Quantitative methods in social sciences e-lessons, 
The T-Test

<http://ccnmtl.columbia.edu/projects/qmss/the_ttest/introduction_2.html> at 14 october 2009.
47 in this study, a two-tailed t-test is being employed. where a p score <0.0001 indicates that a result 

is extremely statistically significant, a p score <0.01 indicates a result which s very significant, a 
p score <0.05 indicates a significant result whilst a p score >0.05 indicates a result which is not 
considered to be statistically significant.
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to 4.62 and 0.43. we can see that there seems to be a very significant increase in the confidence 
of students that they will pass the unit and, hopefully, do a lot better than just pass. note that 
although question 1 did not have any type of statistically significant change, it did have quite a 
high initial average in survey 1 of 4.21; this decreased slightly in survey 2 to 4.11. this would 
indicate that even with the substantial exposure to exemplars in this unit during the semester, 
students still felt the course was quite difficult.

xIII. conclusIons

the basis of this primary research project conducted with the iBl unit offered at Uws aimed to 
introduce exemplars in a systematic fashion to students in order to assist with their understanding 
of assessment requirements concerning legal problem solving in their final exam for the unit. 

there seems clear evidence from the literature to support the idea of exemplars being an 
effective method of transmitting knowledge of criteria and standards, and of transmitting tacit 
knowledge of discipline-specific skills. there was no apparent documented evidence that 
exemplars have been used in a systematic fashion in interdisciplinary law units. the literature 
also suggested that exemplars are a means of accelerating students’ acquisition of lower-order 
skills (explicit knowledge) and thus allowing increased focus on higher-order academic skills.

many students external to the discipline of law find the concepts in the course difficult and 
have no experience with the problem-solving methodology focused upon both in the course 
and in the final written examination. the metalanguage of law is unfamiliar to many students, 
making the course and its key concepts more challenging for interdisciplinary students. 
therefore the trialling of the use of annotated exemplars has been a student-focused project, 
aimed at supporting student understanding of both legal problem-solving methodology, and also 
the use of legal metalanguage in extended writing on legal problems.

the aim of this project was, from a student’s perspective, to measure the benefits of being 
exposed to annotated exemplars. there seems to be very clear evidence from the 22 survey 
items presented to students both at the beginning of the course and at the conclusion of the 
course that exemplars are valued by students in an interdisciplinary law unit. Quite importantly, 
19 of the 22 items recorded at least a very statistically significant change from survey 1 to 2, 
with 16 of the 22 recording an extremely statistically significant change.

we have shown that, from a student’s perspective, exemplars serve a number of very valuable 
purposes. in particular, exemplars have been used to demonstrate the often subtle differences 
between grade levels. however, they also help students understand the expectations of a writing 
task at a specified grade level.

we do note that both of the surveys were conducted before students were provided with any 
results for their final examination in the unit, although survey 2 was conducted after students 
had received their results for their interim items of assessment within the unit. thus there may 
be a suggestion that very different results would have occurred if the second survey had been 
conducted after final exam results were issued. evidently, a further research question emerges, 
as to whether the annotated exemplars did have a material impact upon the marks which students 
achieved this semester compared to previous semesters where no exemplars were used. a future 
research project will examine this question of the impact of the provision of exemplars upon 
student performance in assessment.

the development of quality exemplars that provide meaningful explanations of marking 
standards is a complex process requiring not only careful selection of sample responses, but 
a deep understanding of the marking guidelines by the author of the annotations. this is a 
significant commitment of time and resources that needs to be balanced against the potential 
benefits for student understanding of assessment standards, and potential for improved student 
performance as a result of this understanding. the impact of student results is yet to be measured 
and may not be possible as changes between cohorts of students may render the data inaccurate.
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the data from this project indicates that students believe that exemplars are of use when 
preparing for formal written examinations. this could be a factual statement or a reflection 
of past experiences using exemplars in other courses and during their secondary education, 
whereby students have come to expect exemplars as part of their examination preparation .48

48 see, eg, the use of exemplars to provide 60 000 new south wales hsc candidates with subject-
specific examples and lists of marking criteria for the exams which they will undertake: new south 
wales Board of studies, HSC Exam Papers (2008) educational resources – Board of studies nsw 
<http://www.boardofstudies.nsw.edu.au/hsc_exams/> at 14 october 2009.
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InterventIons to enhance the  
student experIence of a fIrst-Year Law degree:  

what theY reaLLY wanted

SuSan armStrong,* marnie Campbell** and miChael brogan***

I. IntroductIon

this paper reports on the evaluation of a ‘transition’ program for first-year law students at the 
university of western sydney (uws). the program aimed to establish a personalised pastoral 
connection between students and academics outside the formal teacher–student relationship 
and to enhance new students’ sense of social connection to their peers and teachers in the 
law school. the evaluation of the program found that the strategies of the transition program 
made students feel welcome and a part of the law school and helped some students adjust 
to university or resolve the challenges they experienced in the first semester of their degree. 
however, most students reported that these strategies did not make a big difference to their 
long-term adjustment to law school. what they really wanted was for all of their teachers to 
be more approachable and to provide more academic support so they could understand how 
to be a successful law student. the evaluation also identified a much higher level of anxiety, 
uncertainty and disengagement among students than reported in national surveys of the first-
year experience,1 particularly surprising because law students are expected to be among the 
most able and confident. teacher perceptions of the success of the transition program were 
mixed, but they generally underestimated first-year students’ anxiety and sometimes misread 
their resulting disengagement.  

the significance of these findings — which must be seen in the context of the small survey 
sample — is threefold. firstly, they highlight the importance of a holistic, multidimensional 
faculty-based and institutionally-supported transition experience for first-year students, 
with compatible co-curricular and curricular dimensions.2 secondly, the student voice fixes 
the centrality of the academic experience and the role of teachers in facilitating a successful 
transition to first-year university.3 Lastly, the findings point to the need for a framework to assist 
students to become independent learners by scaffolding the scholarly processes, communication 
practices and orientations to knowledge valued by the discipline.4 

* school of Law, university of western sydney
** first Year advisory program convenor, university of western sydney.
*** school of Law, university of western sydney.
1 Kerrie-Lee Krause et al, the first Year experience in australian universities: findings from a 

decade of national studies (2005); craig McInnes et al, trends in the first Year experience in 
australian universities (2000); christine asmar et al, the first Year experience project report 
(2000).

2 Keithia wilson, ‘the Impact of Institutional, programmatic and personal Interventions on an 
effective and sustainable first-Year student experience’ (paper presented at 12th pacific rim first 
Year in higher education conference, townsville, 29 June – July 1, 2009) 10.

3 Mark peel, ‘“nobody cares”: the challenge of Isolation in school to university’ (2000) 9 
Australian Association for Institutional Research http://www.aair.org.au/jir/May00/peel.pdf at 17 
december 2009; Kerrie-Lee Krause, ‘serious thoughts about dropping out in first fear: trends, 
patterns and Implications for higher education studies’ (2005) 2 Learning, Evaluation Innovation 
and Development 55–68 <http://sleid.cqu.edu.au> at 9 december 2008.

4 ursula wingate, ‘a framework for transition: supporting “Learning to Learn” in higher education’ 
(2007) 61 Higher Education Quarterly 391–405. 
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this paper first discusses the elements of the transition program and students’ and teachers’ 

perceptions of it. It then considers these findings in the context of the literature on first-year 
transition programs and makes tentative recommendations for future programs.

II. Background

this study took place in a new multi-campus university with a diverse student population, 
in terms of entry qualifications, backgrounds and learning experiences. the students at this 
university represent a higher proportion of non-traditional students or those in equity categories 
(nesB, disability or low socioeconomic status) than those in the rest of the university sector; 
although, being in one of these categories does not necessarily mean that a student will be more 
likely to withdraw from law school.5 More than half of all students at this university are the first 
in their family to attend university and the proportion of students working more than 20 hours 
per week is higher than the sector average. for some students, this means less preparedness for 
university and a greater number of personal stressors affecting their university experience. 

the study was introduced as a pilot program to respond to specific university trends, and to 
determine the most effective institutional responses to support first year students. an exit survey 
conducted by this university in 2007 indicated that, of the top 10 reasons for withdrawing from 
the university, those that could be addressed by institutional initiatives were: isolation (number 
3), inadequate staff feedback and help (number 5), and lack of staff availability (number 9).6 
this data was troubling as ‘isolation’ had gone from position 9 in 2006 to position 3 in 2007, 
increasing by 10 per cent. ‘Inadequate staff feedback and help’ had also increased by 10 per cent 
(although it remained at position 9 from 2006 to 2007). there was no specific tracking of law 
students in this withdrawal data. 

other sources showed that, although the university had refined its orientation processes and 
enhanced its online and support services for new students, law students did not readily access 
those services.7 Law students also reported that they did not feel that academic staff made 
a real effort to understand the difficulties they might be having with their work.8 although 
retention of first-year law students in 2006–07 (82 per cent) was slightly above the university 
and sector standard (77 per cent), it was low for a ‘flagship’ faculty. the figure was also lower 
than the university average for some sub-groups, particularly graduate entry students. while the 
reasons influencing early withdrawal are complex, the key factors might have been the simple 
dynamics of student–staff relationships and students’ feelings of isolation.9 findings from the 
2007 ‘students at risk’ project at this university suggested that first-year students wanted staff 
to be prepared to discuss questions, no matter how insignificant, and to send a message that they 
valued students as individuals.10 students also indicated that they lacked confidence to approach 

5 Marnie campbell, University of Western Sydney Scoping the Students at Risk 2007 Project (2007a).  
6 office of planning and Quality, university of western sydney, University of Western Sydney Student 

Exit Survey 2007 (2007). students typically leave university for a combination of reasons. the other 
factors reported in this study were: employment commitments 29.0 per cent (2006: 32.9 per cent); 
course wasn’t what students expected 28.3 per cent (2006: 27.6 per cent); family pressures 26.0 per 
cent (2006: 26.4 per cent);  financial difficulties 24.3 per cent (2006: 25.3 per cent); timetable made 
it difficult to attend classes 23.2 per cent (2006: 24.8 per cent); teaching and learning methods were 
un-motivating 19.5 per cent (2006: 17.5 per cent); expectations about assessment were unclear 17.5 
per cent (2006: 11.6 per cent).

7 office of planning and Quality, university of western sydney, Tracking and Improvement System 
for Learning and Teaching (2006).

8 Ibid.
9 Marnie campbell, University of Western Sydney Students at Risk Project Report and 

Recommendations (2008).
10 Marnie campbell, Targeting Ways to Improve Social and Academic Integration of First or 

Commencing Year Students: The Importance of the Student Academic Experience at the University 
of Western Sydney (2007b).
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academic staff and that they would benefit from group or individual sessions where they could 
raise and discuss issues directly with faculty staff.

the scholarly literature and research in this field demonstrate that student learning outcomes 
and students’ likelihood to stay at university are strongly influenced by the level of academic 
and social integration achieved early in the student learning cycle.11  while Long’s study of 
students who left university after their first year did not rank social isolation highly, it was 
considered to be part of a nexus of reasons that included withdrawing from university because 
of academic difficulties and dissatisfaction with the course.12 

the research continues to emphasise the importance of peer engagement around academic 
activities in and out of class.13 It is also widely agreed that academic staff play a key role in 
assisting first-year students to engage with their study.14 It is the quality of staff and student 
interactions which seems to make a difference to students. the american retention literature 
confirms the importance of student–teacher contact in student achievement, persistence, academic 
skill development, and personal development.15 one way to systematise student–teacher contact 
is through roles such as a ‘faculty advisors’.16 Indeed, peel found that advice from academic 
staff and academic mentoring by a lecturer were seen by students as the most valuable form 
of direct assistance they received in their first year at university.17 student perceptions of staff 
availability and approachability indicate that students do not think that teachers are adequately 
available to discuss students’ work; to take sufficient personal interest in their work; to give 
helpful feedback; or to understand their particular difficulties.18  

III. the transItIon program

the range and combination of factors that encourage student engagement and success at 
university are complex. Both the uws data and broader first-year literature, though, indicate 
that early academic and social integration are important for long-term success, and highlight the 
important role that teaching staff can play in supporting this transition. 

the pilot program at uws sought to promote first-year academic and social integration 
through a range of initiatives. these included an orientation program which emphasised group 
activities, an optional overnight orientation camp, social activities for staff and students like 
school barbeques, and a dedicated website to encourage students to communicate with their 

11 victor tinto, Leaving College: Rethinking the Causes and Cures of Student Attrition (1987); victor 
tinto, ‘colleges as communities: taking research on student persistence seriously’ (1998) 21 
Review of Higher Education 167–177; george Kuh, ‘sharing responsibility for engaging first 
Year students’ (speech delivered at the 10th pacific rim first Year in higher education conference: 
regenerate, engage, experiment, Brisbane, australia, 2-5 July 2007).

12 Michael Long, fran ferrier and Margaret heagney, Stay, Play or Give it Away? Students 
Continuing, Changing or Leaving University Study in First Year (2006) 74.

13 Kerrie-Lee Krause et al, ‘out-of-class engagement in undergraduate Learning communities: the 
role and nature of peer Interactions’ (paper presented at the association for the study of higher 
education conference, portland, oregon, 12-16 november 2003) 13–16; tinto, ‘colleges as 
communities: taking research on student persistence seriously’, above n 11.

14 Krause et al, The First Year Experience in Australian Universities: Findings from a Decade of 
National Studies, above n 1, 31; peel, above n 3.  

15 tinto, ‘colleges as communities: taking research on student persistence seriously’, above n 11; 
ernest t. pascarella and patrick t. terenzini, ‘patterns of student-faculty Informal Interaction 
Beyond the classroom and voluntary freshman attrition’ (1977) 48 Journal of Higher Education 
540–552; richard L. halpin, ‘an application of the tinto Model to the analysis of freshman 
persistence in a community college’ (1990) 17 Community College Review 22–33.

16 ronald Mcarthur, ‘faculty-Based advising: an Important factor in community college retention’ 
(2005) 32 Community College Review 1–19.

17 peel, above n 3.
18 Krause et al, The First Year Experience in Australian Universities: Findings from a Decade of 

National Studies, above n 1, 64.
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peers and staff. the main intervention was the creation of several ‘first-year advisor’ (fYa) 
roles filled by first-year teachers who conducted informal meetings with most of the first-year 
cohort (356 of 429) in small groups of up to three students in the first four weeks of semester 
one. the fYas were to provide a personalised, pastoral connection with students outside the 
formal teacher–student relationship and act as a further point of reference. In meetings with 
students, the fYa asked how students had settled in during their first few weeks, inquired about 
their biggest challenges and, if required, referred student to resources for learning and personal 
support services and gave them the option of a more personal discussion if they wished. the 
fYa meetings were intended not only to connect students with a friendly academic whom 
they could consult if required, but to provide an early chance for students to evaluate their 
progress; to compare it with that of other students; to provide a forum for students to express 
their concerns and receive guidance or referral to address them; and to connect students with 
others in the interview group. 

Iv. the evaluatIon

we used a ‘triangulation’ or mixed-methods approach19 to evaluate the success of the pilot 
program. this approach combined interviews with first-year teachers with an online self-report 
survey completed by first-year students. six teachers, including three fYas, participated in an 
hour-long open-ended interview discussing their perceptions of the strategies introduced. fifty 
students completed the survey — a return rate of 13 per cent. this was lower than desirable, and 
lower than sector-wide responses to surveys of the first-year experience. while the participants 
are representative of the first-year law cohort at this university, and their responses are consistent 
with a number of trends reported in the literature on the first-year experience, the findings 
should be treated cautiously because of the small sample.

v. the results: student surveY

of the students responding to the survey, most had participated in at least one of the transition 
project initiatives, as the table below indicates.

1. orientation morning on their home campus  63 per cent (29)
2. orientation camp    15 per cent (7)
3. Interview with fYa    59 per cent (27)
4. website for first year law students  44 per cent (20)
5. social activities like the ‘we made it bbq’ 19 per cent (9)

the survey results and comments indicate that students appreciated the opportunity to speak 
with a fYa, and that it made them feel welcome and valued as an individual. one-fifth listed the 
first-year transition activities as having made the biggest difference in assisting them to adjust 
to first-year university. forty per cent agreed that the general orientation session helped them 
to adjust to university or resolve the challenges they experienced in the first semester of law. 
only 15 per cent of respondents attended the orientation camp and, of these, half agreed that 
this experience helped them to adjust better to first semester law study. forty per cent of those 
who attended an interview with a fYa agreed that the interview helped them adjust, although 
around 30 per cent of students disagreed with this statement. half of interviewees said that the 
interview helped them feel part of the law school and that the fYa had a genuine interest in 
them as an individual. two-thirds of interviewees and half of all students agreed that it was 
important to have an interview with a fYa. students identified the factors that had most assisted 
them to adjust in their first semester at university as being friendly, approachable and available 

19 r. Burke Johnson and anthony J. onwuegbuzie, ‘Mixed Methods research: a research paradigm 
whose time has come’ (2004) 33 Educational Researcher 14–26.
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staff — though not necessarily the fYa (40 per cent); their peers (30 per cent); and their own 
personal effort and persistence (20 per cent). 

half of respondents reported that they had settled into university life well in the first semester 
of their law degree and had made friends, and a majority reported that they enjoyed studying law. 
however, most also experienced significant challenges in the first semester of their law degree. 
two-thirds of participants experienced personal stress or difficulties and the same number found 
it hard to juggle commitments and manage their time and workload. two-thirds said they did 
not know how to approach the study of law and found studying law difficult. three-quarters did 
not know how to do law assessments. half did not know where to get help. nearly half thought 
seriously about discontinuing or deferring in the first semester. as one student remarked, ‘[w]e 
were so lost.’  these figures are alarming because they are much higher than reported for other 
first-year students both across the sector and at this university, and also because law students are 
expected to be successful, confident learners. these were bright students, with half recording a 
university admission score of more than 80, and one quarter achieving more than 90.

students found some value in the activities designed to assist their transition and to promote 
social interaction between students and with staff, but most students reported that they did not 
make a big difference. students said they would have preferred more purposeful academic 
assistance about assessment and more specific guidance from their teachers about how to be a 
law student. when asked what more the law school could do to help first-year students adjust, 
nearly 60 per cent of students commented that they what they really wanted was more help 
about how to be a law student. nearly half of student comments concerned their need for more 
specific in-class academic guidance about how to study law, prepare for class and complete 
assessment tasks. one commented:

perhaps hold a seminar or two on how to approach assessments, what’s expected in answering 
law-based questions and in general how to structure study materials.

another highlighted the need for assistance about the particular skills necessary for studying 
the discipline of law:

Law units are hard and different to Business, communications etc. teachers need to teach 
students on how to answer assessment questions and how to study properly... provide soMe 
guidance at least. don’t just assume that students know what they are doing.

when these comments are combined with requests for greater teacher responsiveness, nearly 
two-thirds of comments concerned the need for more academic support. while 40 per cent found 
friendly, approachable and available staff as the most important factors in their adjustment to 
university demands, one-fifth of students wanted more teachers to be more approachable as 
‘it is really difficult to ask them for help’. students also favoured structured opportunities to 
speak with staff ‘so that if we did want to approach them we would not feel as though we were 
intruding.’  

vI. the results: IntervIews wIth fIrst-Year teachers

a number of themes were identified in the staff interview responses. these include mixed views 
about the value of the transition project interventions, surprise at the level of insecurity felt by 
new students and uncertainty about who had responsibility for learning in a difficult law degree: 
students or teachers.

a. Value of the Transition Project: ‘You’re Not Just Teaching a Number’
teachers had mixed views about the value of the transition project in assisting students to 
adjust to the first year at university. fYas who participated in the interviews thought the small 
group meeting with students were of great benefit to themselves because it gave them a greater 
understanding of the ‘personal situation people were coming from’ and reminded them that 
‘you’re not just teaching a number.’  one teacher observed that it ‘woke me up a bit to the 
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sensitising process, to how I needed to be a bit gentler with first year [students].’  another 
remarked that the transition program ‘re-energised my sense of commitment to first year 
[students].’ teachers thought that there was value in the fYa interviews for student participants 
in ‘hearing about other students in exactly the same situation, so the normalising of their 
experience’ was helpful.  

others believed that the interviews were beneficial in an administrative sense, preventing
a lot of problems, so students knew how to pre-empt difficulties by knowing what to do, who to 
go to, where to look, and what to think about. and so there’s no rush at the end when it’s almost 
too late, or it is too late, to fix it.

the fYas reported that the interviews were also a useful strategy to identify, counsel and refer 
students at risk. a large number of students were referred to the university student Learning 
unit for generic academic literacy workshops about essay writing and referencing conventions, 
or study and life skill workshops on topics such as time and stress management. Many students 
were also referred to the university counselling service or welfare, equity or disability services. 
however, other first-year teachers thought that one-off interviews were of limited value ‘without 
follow up’ interviews or phone calls later in the semester to see if problems persisted and to 
provide structured support to at-risk students.

the orientation camp was generally perceived by teachers to be of significant value to the 
students who attended it, as it developed an ‘esprit de corps’ and ‘those students who attended 
the camp came back very bonded and confident.’ they thought that this and the social activities 
assisted to build a ‘culture of community’.

B. The Imposter Syndrome: Surprise at Student Insecurity
several teachers were surprised at the depth of the students’ lack of confidence and insecurity, 
demonstrated in their interviews with fYas. as one remarked:

there was a much higher degree of anxiety than I was expecting. … I had a lot of students, I 
didn’t realise, [who] were very insecure about whether or not they deserved to be here.

another commented that a
surprisingly large number of them have very low self-confidence in their ability, or freedom to 
approach a person who appears to be in authority and actually talk to them. so I think they’re 
really frightened [to ask for help].

Insecurity was evident among high school entrants and also among graduate or mature entry 
students. one fYa remarked: 

a lot of mature age mums, and to a lesser extent, dads, [were thinking] that impostor kind of 
thing of ‘I’m not a law student; I don’t really think I belong here.’ and … acute anxiety about 
coping with juggling work for a lot of them. … the lack of confidence was a surprise.

one teacher confirmed the view that
the Imposter syndrome is huge. I say to my students, ‘who’s scared to be here?’ a couple of 
people put up their hand. I say, ‘oK, who’s too scared you can’t even put up your hand?’  and 
they all sort of laugh at that!  

the tracking of student concerns in the fYainterviews suggests that student anxiety was high in 
the first few weeks but, by week four, the fYas thought that students seemed much more settled. 
however, student survey comments and responses suggest that their uncertainty and self-doubt 
continued during the semester, particularly in relation to assessment and understanding how to 
master legal knowledge. 
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c. ‘It’s a Really Tough Degree’ — Whose Responsibility for Learning?
first-year teachers recognised that students’ insecurity was not just about grappling with the 
demands of independent study as a new university student, but was linked to the difficulty of 
the law degree. this theme is illustrated in the following comment:

the law program itself is quite demanding and requires a great deal of work. I think many of 
these students, even if they have attained very good results, probably still are not used to the 
level and the constancy of work that’s required.

the effect of the challenging nature of the law degree on student engagement was identified by 
another teacher, who stated:

it’s a profession. It’s a really tough degree. It’s a commitment. It’s not something they can do 
in their spare time. It has to be a priority in their lives. It’s something they have to take really, 
really seriously … and if they’re not going to realize the amount of effort they have to put into 
it at the beginning, I think a lot of people that we lose is because they’re slow to realize that, or 
they refuse to realize it. (emphasis added)

as the emphasis here indicates, this remark also highlights another important theme in the 
staff perceptions: that the cause of disengagement is located within the student20 and that 
the responsibility for adjusting to university and for mastering law belongs to them. student 
assumption of responsibility for learning was perceived as part of the necessary transition from 
school to university as the following remark suggests: 

the school leaver in general might be more used to the high school experience and the university 
experience where they’re actually now free radicals and their responsibility is for themselves. 
their teacher’s not responsible for their learning anymore. they are.

there was a view that those students who did not take responsibility for their learning formed a 
significant proportion of those who were disengaged, even early in the semester. according to 
this view, these students are

so lazy and switched-off that they really can’t be bothered. You can see that, because in the early 
part of the semester they would not even be bothered to bring the textbook along with them. 
they would not be bothered to bring the legislation along with them. 

this teacher assumed that disengaged students were ‘just really lazy and can’t be bothered, and 
just want to be told some easy, simple thing’ because if they were: 

struggling and saying, ‘Look, I really don’t understand this, I’m really worried about it’ — 
they’re going to be there, and to a degree they’re going to be chasing you up. 

the view that students did not work hard enough was echoed by other teachers, one of whom 
commented that:

there’s a culture that you don’t have to work as hard, that you can get special consideration. I 
think we need to acculturate the students that this is a big commitment, you’re going to have to 
work hard. It can be enjoyable, but you’re going to have to commit everything to it.

there was general agreement among teachers that many students were overwhelmed and 
insecure and found the law degree difficult — and that some were disengaged — but there was 
no shared view about the reasons for this. some questioned ‘the appropriate approach for our 
particular first-year cohort.’ the reference to ‘our particular cohort’ was an acknowledgement 
of the ‘outside pressures’ these students faced and the less well-developed academic skills that 
some brought to university. one teacher indicated this by implication, comparing these students 
with others the teacher had taught in another university who

20 tamsin haggis, ‘pedagogies for diversity: retaining critical challenge amidst fears of “dumbing 
down”’ (2006) 31 Studies in Higher Education 521–535.
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were all competent at reading, at writing, at understanding, at communicating, at doing their 
work. they all came from professional families. none of them worked fulltime. If they did, it 
was to save up money for their ski trip rather than to pay the electricity. no-one had kids. You 
know. they were straight out of the private schools.

a number of staff expressed the tension they felt in responding to the particular circumstances 
of their students by acknowledging that there was pressure to

simply lower their standards … and it’s a real problem for the school of Law because we’re 
always trying to conserve and increase standards. 

others conceived this differently, observing that because these students ‘need a lot more 
guidance’, it was necessary to reduce the coverage of content and instead to develop students’ 
academic study skills ‘in the context of law’. for others, it was important to ‘just adjust 
expectations’ and also to provide

reassurance. My first class is: ‘You’re all here because we think you can be here. You’ve all got 
the ability to do it. You’ve just got to work at it, and it’s hard, and don’t think that Law is not 
hard, and if you’re finding it hard, that means that you’re doing it properly. If you’re finding it 
easy, it probably means you’re not doing it properly!’

responding appropriately was made difficult because of the time-consuming nature and special 
demands of teaching first-year students, and the lack of peer and institutional recognition of 
this. as one teacher explained:

I find it very, in a way, distressing, because you have the constant demands of the content, yet 
there’s also the corresponding feeling of wanting to be able to assist in areas where you feel you 
can’t, really. so I find it quite draining compared to, say, the second- and third-year students.

not only were teachers uncertain about how best to help their first-year students, their motivation 
was eroded by a perception that continuing to work with first-year students lacked status and 
‘professionally was not doing me any favours’.

vII. dIscussIon

these findings present a picture of new law students who want to study their chosen discipline but 
are very anxious and confused about how to do this successfully. and, while the perceptions of 
first-year teachers is largely consistent with the experience described by students, teachers often 
underestimate the degree of students’ uncertainty and insecurity, and sometimes misinterpret its 
effect on their engagement. 

as observed in the introduction to this paper, the value of these findings, although tentative, 
is threefold. firstly, the evaluation found a lack of student enthusiasm for a project designed 
specifically to assist their transition and a desire for more academic support. these findings 
point to a need to listen to student demands for a ‘a multi-faceted and complementary suite of 
both co-curricular and curricular strategies’ to support students in their first year at university.21 
secondly, student survey responses affirm that supportive, approachable teachers continue to 
play an important role in facilitating first-year learning and academic success. however, teacher 
comments indicate that they do not necessarily ‘understand the unique needs of students new 
to university study’ or have the capacity or time to respond sensitively to their needs.22 this 
suggests that more needs to be done to build the capacity of teachers of first-year students to 
understand and assist with first-year transition. thirdly, the results affirm that ‘students must 

21 wilson, above n 2, 10.
22 Krause, ‘serious thoughts about dropping out in first Year: trends, patterns and Implications for 

higher education studies’, above n 3, 83.
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be engaged primarily as learners if they are to have a successful university experience.’23 this 
learning needs to be geared to building student capacity to manage their own learning and to 
understand the specific conventions and skills required to understand their chosen discipline. 
teachers will also need to calibrate learning opportunities according to students’ learning styles 
and backgrounds. 

A. Multi-Faceted and Complementary Strategies
the strategies discussed in this paper sought to promote the early integration of first-year 
university students by promoting social interaction and connections with other students and 
with academic staff, particularly through the role of fYas. the results of the evaluation suggest 
that the project’s reach exceeded its grasp. however, this does not mean that the strategies 
were not useful ones; indeed, many students and teachers found them beneficial. But it does 
mean that, alone, they are not enough, and that emphasis may need to be shifted. we now have 
law-student specific data to develop a more targeted response to supporting the engagement of 
first-year law students with their teachers, peers, discipline, the university and their intended 
professional practice.

as wilson has argued, there is ‘no one idea or silver bullet’ that can facilitate successful 
transition during the first year at university.24  what is required is an aligned, holistic and 
multidimensional range of both co-curricular and curricular strategies.25 these strategies must 
also acknowledge the ‘multiple transitions that students experience’ in their first university year 
and consider the ‘contextual factors beyond the university, including students’ educational, 
linguistic and sociocultural background and experiences.’26  while early co-curricular activities 
promoting social and academic engagement continue to be essential, these need to support and 
be integrated with curricular strategies that scaffold student learning in a transition pedagogy,27 
and with systems that monitor student learning and provide structured interventions to support 
students at risk. 

orientation activities were the most highly attended of all transition activities organised. 
orientation programs still provide an optimum opportunity to welcome students into their 
disciplinary learning community, acquaint them with their peers and teachers, identify 
misaligned expectations, screen for potential difficulties and give students an insight into the 
profession they have chosen to pursue.28  Matching this initial enthusiasm with integrated and 

23 sally Kift and Karen nelson, ‘Beyond curriculum reform: embedding the transition experience’ 
(paper presented at higher education in a changing world, proceedings of the 28th herdsa 
annual conference, sydney, 3–6 July 2005) 225–35 <http://www.herdsa.org.au/wp-content/
uploads/conference/2005/papers/kift.pdf> at 9 december 2008.

24 wilson, above n 2.
25 Ibid.
26 Kerrie-Lee Krause, ‘first Year engagement: what role does curriculum play?’ (speech delivered 

at the australian Learning and teaching council first Year experience curriculum design 
symposium 2009, Brisbane, 5-6 february 2009) 4  <http://www.fyecd2009.qut.edu.au/resources/
pre_Kerri-LeeKrause_6feb09.pdf> at 29 september 2009.

27 sally Kift, ‘articulating a transition pedagogy to scaffold and to enhance the first Year student 
experience in australian higher education’ (paper presented at the australian Learning and 
teaching council first Year experience curriculum design symposium, Brisbane, 5-6 february, 
2009).

28 Krause et al, The First Year Experience in Australian Universities: Findings from a Decade of 
National Studies, above n 1, 35; Kym crowley, ‘speed dating and Lollipops: the development of 
an orientation program by continuing and graduate students and its unintended consequences’ 
(paper presented at the 11th pacific rim first Year in higher education conference, hobart, 30 
June-2 July, 2008).
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sustainable first-year support initiatives, particularly for sub-cohorts of students from under-
represented groups, is more challenging, but equally important.29

the fYa role can provide the leadership to integrate and sustain first-year initiatives 
by identifying those responsible for coordinating, monitoring and managing the first-year 
experience at a faculty level and advising students where to seek help.30 griffith university has a 
five-year-old program of fYas ‘allocated to each or a cluster of related undergraduate programs 
across the university responsible for school-level transition-supportive activities’, which 
wilson claims is reflected in gradual and persistent increases in retention and improvements in 
other key indicators.31  a critical part of that role, one missing from our project, was the need to 
develop sequential and targeted levels of intervention. this includes whole of cohort strategies 
for all students as well as targeted primary prevention responses for specific groups of students 
(such as our non-graduate entry or mature students), secondary strategies for at-risk students 
and tertiary interventions for failing students.32 given our students’ apparent reluctance to ask 
for help, and uncertainty about where to find it, such strategies must place the onus on the 
institution to seek out the student to offer assistance, rather than relying on at-risk students to 
do so. 

our evaluation certainly presented a picture of a highly stressed and confused, yet willing, 
group of students, indicating the need for such calibrated strategies. the level of anxiety these 
students experienced in their first semester is about twice the rate reported in sector-wide 
studies, or experienced by students in other fields of education at this university.33 staff reported 
significant levels of lack of confidence among students. these students have persisted, but seem 
to be the ones who find university ‘a battle of endurance’ and who may not have made ‘a 
smooth adjustment to university, [may] have difficulty understanding course material [and] feel 
overwhelmed by all they have to do at university’.34 although they have stayed, these students 
are still at risk of failure, poor progress or poor performance. uws has piloted the development 
of early alert strategies for at-risk and failing students based on the griffith model, identifying 
triggers such as early non-attendance, failure to submit or failing the first assessment task and 
phoning the student to discuss the reasons for this and to offer advice and further assistance 
including a unit-specific remedial workshop. this strategy will be introduced into the first-year 
law program in 2010. 

B. Building Capacity of First-Year Teachers
while having fYas in a faculty is important, all first-year teachers must understand and 
contribute to the ongoing process of assisting students through their first year of university. It is 
equally important that teachers of first-year students are made aware of the kind of assistance 
first-year students need and that their efforts are recognised, supported and rewarded by their 
faculty and universities.35 our research not only demonstrated that approachable and responsive 
teachers were the factor which most assisted students’ transition but also revealed that students 
wanted more of their class teachers to be accessible and responsive. teachers’ perceptions of 

29 Krause et al, The First Year Experience in Australian Universities: Findings from a Decade of 
National Studies, above n 1, 78.

30 Mc arthur, above n 16.
31 wilson, above n 2, 2.
32 wilson, ibid, 7–8.
33 Long, ferrier and heagney, above n 12; Krause et al, The First Year Experience in Australian 

Universities: Findings from a Decade of National Studies, above n 1; Krause, ‘serious thoughts 
about dropping out in first Year: trends, patterns and Implications for higher education studies’, 
above n 3; office of planning and Quality, university of western sydney, University of Western 
Sydney Student Exit Survey 2007, above n 6.  

34 Krause, ‘serious thoughts about dropping out in first Year: trends, patterns and Implications for 
higher education studies’, above n 3, 59. 

35 wingate, above n 4, 403.
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students indicated that teachers didn’t really know their first-year students very well; that they 
underestimated the difficulty students were experiencing and possibly misinterpreted signs of 
disengagement; and that they didn’t know how to best help them. students generally thought 
that the opportunity to have an interview with a fYa was important and the fYa saw value in 
better understanding their students, fostering their relationships with students, and enhancing 
their commitment to improving the first-year experience. 

student responses in this study reaffirm the findings of research, which highlights the 
importance to students of their class teachers being available, approachable, interested in 
and responsive to their inquiries (and their disappointment if this is not the case).36 faculty 
members are the institutional factor closest to students most regularly. they are key to 
facilitating relationship building, which helps students feel less isolated and more engaged in 
the overall academic experience. there are practical obstacles limiting teacher capacity to fulfil 
these expectations, however. as Krause et al observed in their review of 10 years of first-year 
experience studies, student expectations of greater teacher approachability and availability

might be said to involve more of a personal or personalised relationship between staff members 
and their students. In the first year, there are obvious barriers to being able to do this for all or the 
majority of students. they include pressures on staff time, the nature of their other commitments, 
the sheer number of students involved and their varying requirements and expectations.37

Balancing student expectation with teacher capacity requires fuller institutional appreciation 
of the extra demands faced by first-year teachers, and of their need for appropriate resources, 
support and reward for their efforts. Building teacher capacity is also important. 

universities and faculties must provide ongoing professional development for teachers of 
first-year students, including ‘workshops designed to raise issues, and … practical support and 
resources to assist them in managing changing patterns of student engagement.’38 faculties 
also need to understand the importance of ensuring that the right teachers teach first-year 
students. wilson recommends that teachers should be selected ‘on their approachability and 
capacity to establish effective, supportive working relationships with students.’39 with increased 
casualisation of teaching generally, but perhaps particularly of the large first-year cohorts, 
attention must also be given to the employment, induction, development and ongoing partnership 
with the best available sessional staff.40 It is important to build the capacity of sessional staff and 
tutors and to involve them in ‘the collective enterprise of engaging and retaining students and as 
such [invite them] to the core business of the school as a whole and not just their little patch.’41

faculties and universities are also responsible for fostering a ‘a culture of valuing the student 
voice’,42 which recognises the reasons for student reluctance to initiate face-to-face discussions 

36 Krause et al, The First Year Experience in Australian Universities: Findings from a Decade 
of National Studies, above n 1; office of planning and Quality, university of western sydney, 
University of Western Sydney Student Exit Survey 2007, above n 6; campbell, University of Western 
Sydney Scoping the Students at Risk 2007 Project, above n 5.  

37 Krause et al, The First Year Experience in Australian Universities: Findings from a Decade of 
National Studies, above n 1, 64.

38 Kerri-Lee Krause, ‘on Being strategic about the first Year’ (2006) 7 <http://www3.griffith.edu.
au/03/ltn/docs.gIhe-first-Year-experience.pdf>at 28 september 2009.

39 wilson, above n 2, 12; sally Kift, ‘curriculum renewal and a new pedagogy for the first Year 
experience’ (speech delivered at the Macquarie transition program, Macquarie university, sydney, 
16 november 2004) 10.

40 sally Kift, ‘assuring Quality in the casualisation of teaching, Learning and assessment: towards 
Best practice for the first Year experience’ (paper presented at the 6th pacific rim first Year in 
higher education conference 2002: changing agendas — te ao hurihuri, christchurch, new 
Zealand, 8-10 July 2002); wilson, above n 2, 12.

41 wilson, above n 2, 12.
42 campbell, University of Western Sydney Students at Risk Project Report and Recommendations, 

above n 9, 3. 
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and acknowledges the need to provide and resource structured and predictable opportunities 
inside and outside class which value and respond to student queries.43 an ‘open door’ policy is 
not enough and teachers need to create opportunities where students and staff can interact and 
students can ask ‘dumb’ questions.44 we also need to understand what ‘approachability’ and 
‘availability’ mean to ‘gen Y’ students. with easy access to a range of electronic communication 
tools, increased readiness to seek help online, and greater familiarity with the online learning 
environment, young students can have ‘a zero tolerance for delay, along with a 24x7 mentality.’45 
while student expectations about teacher responses need to be managed fairly, the online 
environment can also facilitate strategic and regular ‘just-in-time’ communication with and 
between students, efficiently provide answers to frequently asked questions, deliver more 
personalised and immediate responses to specific queries, as well as provide a virtual context 
for supporting learning.46     

It is also important to reward first-year teachers for their contribution to students’ transition 
and to school and university retention goals. Krause recommends promoting networking between 
professional and academic staff to ‘share common concerns and to determine how best to work 
together to achieve a seamless high quality first year experience’ for first-year students.47  It is 
also important, she argues, to identify and build networks of ‘first year champions’ and to share 
and celebrate good first-year practice. 

c. Building Student Capacity
findings indicating that students were highly anxious, and wanted more guidance, about how to 
learn in their chosen discipline point to the fundamental importance of ensuring a positive and 
engaging academic experience in first year. as Krause observed, ‘the first year curriculum should 
be planned in such a way so that students are not only motivated to learn content knowledge, but 
also have opportunities to learn how to learn as part of their transition to university.’48 placing 
primary emphasis on facilitating the academic experience of students is not just about meeting 
learner needs, nor does it suggest slipping standards or pathologise some students as inherently 
deficient and therefore as requiring more assistance. It is about achieving a ‘shift in perspective’ 
which recognises that, while learning at university is still the responsibility of the student, 
teachers (and institutions) are responsible for making explicit to students in a staged, scaffolded 
and coherent way, the disciplinary conventions of knowing, thinking and communicating.49  

wilson identifies five components of curricular strategies necessary to support successful 
transition at first-year university level. two have already been discussed.50 the remaining three 
will be addressed here as strategies to respond to student demand for more help on how to 
be a successful law student: enhancing curriculum design, front-loading threshold subjects 

43 tanya Kantanis, The Role of Social Transition in Students’ Adjustment to the First-Year of 
University (2000); campbell, Targeting Ways to Improve Social and Academic Integration of 
First or Commencing Year Students: The Importance of the Student Academic Experience at the 
University of Western Sydney, above n 10.

44 campbell, University of Western Sydney Scoping the Students at Risk 2007 Project, above n 5.
45 J frand ‘the Information age Mindset: changes in students and Implications for higher education’ 

(2000) 35 Educause Review 15–24, cited in Krause, ‘on Being strategic about the first Year’, 
above n 38, 3.

46 Kift, ‘curriculum renewal and a new pedagogy for the first Year experience’, above n 39, 12; 
Karen nelson, sally Kift and wendy harper, ‘first portal in a storm.: a virtual space for transition 
students’ (paper presented at the ascilite conference proceedings: Balance, fidelity, Mobility: 
Maintaining the Momentum?, Brisbane, australia, 4-7 december 2005) 510.

47 Krause, ‘on Being strategic about the first Year’, above n 38, 7.
48 Ibid 6.
49 haggis, above n 20; wingate, above n 4.  
50 Interventions for at risk students and managing teacher quality: wilson, above n 2, 12–13.
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and improving assessment practice.51 It is critical to note that students wanted assistance to 
understand how to succeed as law students. curricular enhancement is necessarily discipline-
specific and the responsibility for developing an engaging, challenging, and sequenced first-year 
curriculum, and particularly of assisting students to navigate it, is the domain of the faculty and 
its first-year teachers. the onus on law teachers to develop the academic legal literacy of their 
first-year students is particularly pronounced given the conceptual difficulty of law, the limited 
academic preparedness of these students and the lack of confidence they expressed about how 
to do this themselves. as wilson has observed, teachers are charged with the obligation to:

proportionally balance challenge and support. challenge without support is academic cruelty and 
social darwinism in action. support for its own sake is academic welfare and counterproductive 
to the purposes of higher education.52 

students in this study called for more assistance to learn how to be successful law students. Kift 
has written extensively on the need for an intentional and principled ‘transition pedagogy’ which 
‘scaffolds and mediates the first year learning experience’ and which creates early opportunities 
for success.53 this requires the faculty to identify essential disciplinary knowledge and ways of 
knowing necessary for first-year students to begin to make sense of their discipline. these must 
be sequenced and integrated into a first-year program which encourages students to construct 
their own understandings and which promotes learning through early and authentic assessment 
opportunities.54  for example, in a first-year law degree, this typically requires that students 
be introduced to legal history and theory and to legal method, including legal reasoning, as 
well as to legal sources: cases, legislation and commentary. teachers need to provide specific 
opportunities for first-year students to acquire academic literacy incrementally in their chosen 
discipline.55 In legal education, this might mean leading students in a comparative case analysis 
to deconstruct component parts of a case, teasing out the meanings of dense legal prose and 
analysing strands of legal reasoning.56 It may also mean providing students with opportunities 
to develop, critique and refine particular genres of legal writing.57 as haggis observes, faculties 
need to ask ‘what are the features of the curriculum, or of processes of interaction around the 
curriculum, which are preventing some students from being able to access this subject?’58 

wilson also argues for the importance of ‘front loading’ critical threshold subjects in a first-
year degree so that students are challenged, supported and provided with early opportunities to 
receive feedback and monitor their learning. central to this objective, and to the demands of the 
students in this study, is the need to enhance assessment practice, and to provide students with 
guidance about how to be successful in assessments. first-year law students in another study 
indicated that what they found most helpful in understanding the standard required in assessment 
was to engage in practical activities assessing exemplars of past students’ work in a comparable 
assessment task.59 this made concrete the standard expected and enhanced students’ confidence 

51 Ibid.
52 wilson, above n 2, 11.
53 Kift, ‘articulating a transition pedagogy to scaffold and to enhance the first Year student 

experience in australian higher education’, above n 27; ibid 10.
54 Kift, ‘articulating a transition pedagogy to scaffold and to enhance the first Year student 

experience in australian higher education’, above n 27.
55 wingate, above n 4.
56 simon harris, ‘procedural vocabulary in Law case reports’ (1997) 27 English for Specific 

Purposes 289–308.
57 sandra harding, Improving Law Students’ Writing Skills (2005); nigel Bruce, ‘dovetailing 

Language and content: teaching Balanced argument in Legal problem answer writing’ (2002) 21 
English for Specific Purposes 321–345.

58 haggis, above n 20, 526.
59 graham hendry, nikki Bromberger and susan armstrong, ‘constructive guidance and feedback 

for Learning: the usefulness of exemplars, Marking sheets and different types of feedback in a 
first Year Law subject’ (2009) Assessment and Evaluation in Higher Education (in press).
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and self efficacy. Institutional policies which require teachers to develop learning guides which 
are assessment-focused and which provide assessment criteria and standards to students prior to 
attempting the task are also part of facilitating a successful first-year experience.60 all of these 
strategies assist students to build their capacity for further learning, and increase the likelihood 
that they will complete their first and future years in their chosen discipline.

vIII. conclusIon

this paper has reported on the evaluation of a pilot ‘transition’ program for first-year law 
students at uws which aimed to enhance students’ social connections with peers and teachers, 
reduce isolation and promote their adjustment to first-year university. students reported that, 
while helpful, these interventions were not what they really wanted or most needed to assist 
their transition to first-year law study. they said they would have preferred more assistance 
from their teachers about how to be a law student. this outcome points to the need for 
multidimensional curricular and co-curricular approaches to supporting first-year transition. 
It confirms the centrality of the academic experience and the role of teachers in facilitating 
student success in first-year university, and the institutional responsibility to increase teacher 
capacity to assist new students. It also highlights the need for a framework that provides first-
year students with opportunities to learn how to be successful and independent learners in their 
own disciplinary context. this means that the scholarly processes and academic discourses 
valued by the discipline should be made explicit and that staged learning opportunities should 
be provided so students can develop understanding of and proficiency in them. ultimately, it 
affirms the value of getting to know our students better to ensure that any program developed 
to assist first-year students is firmly grounded in responding to what students at that institution 
and in that field of education say they need.61 

60 university of western sydney, Assessment Policy: Criteria and Standards Based Assessment 
(2008); university of western sydney, Unit Outline and Learning Guides Policy (2009).

61 sue drew, ‘student perceptions of what helps them Learn and develop in higher education’ 
(2001) 6 Teaching in Higher Education 309–331.
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A PrActicAl APProAch to tEAchiNG AND ASSESSiNG 
PArt iV of thE Trade PracTices acT 1974 (cth)

Jenny Buchan* and Kerry GottlieB**
Business transactions (Bt)1 is a second-year law course in the Bachelor of commerce degree 
(Bcom) at the University of New South Wales (UNSW). it is a compulsory part of the degree 
structure for students majoring in accounting.  

As a research-led university, UNSW encourages lecturers to approach teaching in a 
scholarly way by incorporating current research on student learning in teaching and assessment 
practices.2 With these principles in mind, in 2003 the Academic Board of UNSW adopted the 
Guidelines on Learning that inform Teaching at UNsW (the Guidelines), which is a statement 
of 16 principles that defines UNSW’s approach to teaching in a way that enhances student 
learning. 3 the Guidelines are based on educational research literature and acknowledged best 
practice in teaching4 and are seen as one of the ways UNSW strives to achieve its commitment to 
excellence in learning and teaching.5 the Guidelines are not prescriptive, nor is it suggested that 
lecturers utilise all 16 principles in the development of their courses.6 it is up to the individual 
lecturers to incorporate those Guidelines that are relevant and applicable. 

* Senior lecturer, Business law and taxation, Australian School of Business, University of New South 
Wales.

** Sessional lecturer, Business law and taxation, Australian School of Business, University of New 
South Wales.

1 course Aims:
1. teach you a methodology for analysing and solving legal problems that you will be 

able to use throughout your career;
2. Provide a basis for understanding the nature and effect of commercial contracts;
3. Enable you to understand how selected areas of substantive law such as fair trading 

(consumer protection), competition and bankruptcy impact on commercial activities;
4. Provide a conceptual background to the legal issues involved in buying, running and 

expanding a business.
 Student learning outcomes:

1. Be confident and competent in constructing written and oral legal arguments relevant 
to common commercial problems

2. Be able to analyse legal issues in a logical and structured way (i.e. to identify 
problems, research relevant sources, propose an outcome and identify possible 
challenges to the proposed outcome)

3. recognise that answers to legal problems are not always ‘black and white’. You 
should have a greater understanding of the ‘grey’ nature of the law; its ability to 
adapt to ‘new’ situations.  

4. Be aware of the policy choices that underpin and are reflected in business law.
5. Know how, as an individual, you can influence the development of the law as it 

impacts on your client or business.
2 Welcome to the Guidelines on Learning that inform Teaching at UNsW, University of New South 

Wales <http://www.guidelinesonlearning.unsw.edu.au/> at 29 September 2009.
3 resolution AB03/80 of the Academic Board of UNSW (2003) University of New South Wales 

<http://www.secretariat.unsw.edu.au/acboard/approved_policy/Guidelines%20on%20learning%20
that%20inform%20teaching.pdf> at 29 September 2009. 

4 ibid.
5 ‘About the Guidelines’, Guidelines on Learning that inform Teaching at UNsW, University of New 

South Wales <http://www.guidelinesonlearning.unsw.edu.au/about.cfm> at 29 September 2009.
6 ‘references’, Guidelines on Learning that inform Teaching at UNsW, University of New South 

Wales <http://www.guidelinesonlearning.unsw.edu.au/references.cfm#guide14> at 29 September 
2009.
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this article is concerned with an approach to teaching complex statute-based law, to non-law 

students in a way that is aligned with the Guidelines. in Part i, the specific issues are identified. 
in Part ii, the goals of the course are described. Part iii is a discussion; the success of the 
assessment is evaluated against the students’ understanding of the material, their reactions to 
the program, and how the program measures up against guidelines for best practice in teaching. 
in Part iV, broader applications of the teaching and assessment model are identified. Part V is 
the conclusion.

An understanding of Part iV of the Trade Practices act 1974 (cth) (‘tPA’) is a part of 
fulfilling course Aims 2, 3 and 4 and the assessment described in this article helps meet Student 
learning outcomes 1, 2 and 3.7

the students studying accounting at UNSW typically graduated from high school in the top 
6%8 of their year. Many of these high-achieving students will ultimately assume significant 
responsibility in their chosen fields of business. in their roles as junior managers and junior 
players in accounting work, and as future leaders in business, an understanding of the restrictive 
trade practices provisions of the tPA (Part iV) is vitally important. today’s Bcom graduates 
could be placed in a situation where they could breach Part iV if they were not aware of the 
conduct prohibited by ss 45 to 48 of the tPA. the consequences for them personally of being 
involved in a breach of Part iV could be serious.

further, even today, 35 years after the enactment of the tPA, some senior business people 
are not alert to the ease with which the tPA can be breached.9 today’s non-law, commerce 
graduates need to be able to identify conduct that would breach the tPA so they do not find 
themselves in court as a consequence of following a manager’s instructions.  

i. issues faced

Several challenges need to be acknowledged and addressed in formulating a meaningful 
program for teaching and assessing Part iV of the tPA within the context of a degree course 
aimed at non-lawyers.  

1. the teaching session at UNSW is 12 weeks, comprising 12 x two-hour lectures and 
12 x one-hour tutorials. An effective methodology had to be developed to teach and 
assess restrictive trade practices satisfactorily in four hours of lectures plus three hours of 
tutorials. the law of restrictive trade practices is only one part of the Bt course that also 
covers contract law, consumer protection and personal bankruptcy.

2. the restrictive trade practices provisions of the tPA (Part iV) are complex, covering 44 
pages of the statute books and comprising five main sections, being ss 45, 46, 47, 48 and 
50 tPA. it was decided to focus on ss 45 to 48 as there was insufficient time to do more 
than introduce s 5010 in lectures. it is more likely that graduates would be involved as 
individuals in a situation leading to a breach of ss 45 to 48 than s 50, and there is ample 
material on the regulator’s website11 about mergers.  

7 Above n1.
8 entry requirements, Australian School of Business, University of New South Wales <http://www.

asb.unsw.edu.au/futurestudents/undergraduate/Pages/entryrequirements.aspx> at 29 September 
2009.

9 Prior to becoming an academic, Buchan worked in tPA compliance, consulting to large Australian 
companies. this experience, together with the steady flow of undertakings companies make to the 
Accc under s 87B tPA in response to alleged breaches by corporations and senior managers of 
Parts iV or V of the tPA (Undertakings register (s. 87B), Australian competition & consumer 
commission <http://www.accc.gov.au/content/index.phtml/itemid/6029> at 29 September 
2009) provides anecdotal support for this seemingly bold claim. further evidence is provided by 
successful Accc initiated prosecutions for breaches of Part iV.

10 Trade Practices act 1974 (cth) s 50 is a discrete provision concerning mergers.
11 Mergers, Australian competition and consumer commission 
 <http://www.accc.gov.au/content/index.phtml/itemid/6204> at 29 September 2009.
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3. As challenging as it is for students to decipher the long statutory provisions in the time 

available, the length of many of the relevant judgments is almost more daunting. the 
key Part iV judgments are made by the high court and typically number over 100 
paragraphs.12 today’s students are time poor; many are working in professional jobs at 
the same time as carrying a full-time university course load. A pragmatist will admit that 
students will generally not read the judgments.  

ii. goals

in terms of the subject matter, the primary goal is for students to develop a ‘gut instinct’ about 
whether there is a risk of breaching Part iV. this primary goal is reflected in the specific learning 
outcomes for this part of the course as discussed more fully in Part iiA of this article, Designing 
the Assessment, below.  the secondary goals are for students to start to develop confidence in 
presenting to a group of their peers and to understand that in the ‘real world’ there might be 
a very short amount of time to convey a very significant message to an audience. these goals 
relate to the development of graduate attributes as set out in the Guidelines on learning that 
inform teaching at UNSW.  

in accordance with educational best practice, the provision of a range of learning and 
assessment environments was sought to meet the needs of different types of learners. the aim 
was to align the assessment practices with the learning activities and learning outcomes for this 
part of the course.  

a. designing the assessment
Given the short amount of time available in lectures and tutorials to cover a relatively long and 
complex part of the tPA, it was necessary to develop a very effective methodology. one of 
the most influential theories of curriculum design is the theory of constructive alignment (cA) 
developed by John Biggs. it relates to designing a curriculum in such a way that student learning 
is enhanced.13 the theory has two aspects. the first part relates to the theory of constructivism 
which provides that students learn by constructing meaning through the learning activities. 
the alignment aspect refers to the teaching methods and assessment tasks being aligned to 
the desired learning outcomes.14 if the learning activities and assessment were designed in this 
way, the students would have a strong prospect of completing the part iV component of the 
Bt course, having acquired the desired knowledge, instincts and skills. in order to put Biggs’s 
theory of cA into practice, it was necessary to first define the intended learning outcomes. 

Biggs distinguishes between declarative and functioning knowledge, declarative knowledge 
being knowledge that can be declared, orally or in writing, whereas functioning knowledge 
comes when acquired knowledge is understood and able to be applied in future decisions and 
behaviour.15 therefore it was necessary to state the intended learning outcomes in a way which 
required students to demonstrate their understanding. 

in developing the specific learning outcomes for this part of the course it was recognised 
that commerce students and law students have different needs. Pure commerce students do 
not need a detailed knowledge of the provisions of the tPA and the relevant cases. rather, the 
aim in Bt is for the students to acquire a level of knowledge and understanding of the various 
forms of anti-competitive conduct (restrictive trade practices) prohibited by the tPA and an 
appreciation of how easy it is for the provisions to be breached. Students successfully acquiring 

12 See, eg, Boral Besser Masonry ltd v Australian competition and consumer commission [2003] 
hcA 5; 215 clr 374; 195 Alr 609; 77 AlJr 623 (7 february 2003), which is 449 paragraphs 
<http://www.austlii.edu.au/au/cases/cth/hcA/2003/5.html> at 29 September 2009.

13 John B Biggs, ‘Aligning teaching for constructing learning’ (2008) 16(1) Focus on University 
Teaching and Learning 1.

14 ibid.
15 Biggs, above n 13, 2.
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this knowledge will be able to identify potential breaches or areas of risk in a workplace and 
will know how to respond appropriately. it is considered important for students to have a strong 
sense of the serious ramifications for companies breaching the provisions, both in terms of 
penalties for the companies and individuals involved and damage to reputation, as well as an 
appreciation of how prevalent such breaches are.

once the desired learning outcomes were identified, teaching and learning activities needed 
to be selected that would achieve these outcomes, and assessment practices needed to be aligned 
to these outcomes. According to Biggs, all aspects of teaching and assessment should be should 
be structured so that students are encouraged to engage in higher-order thinking processes (such 
as analysis, synthesis and evaluation) to support high-level learning.16 the idea behind this 
is that students must be more than passive recipients of knowledge. they should read, write, 
discuss, debate and problem solve.17 this is what is referred to in the educational literature as 
encouraging a deep approach to learning.18 in contrast, passivity amongst students negatively 
impacts on their motivational levels and curiosity.19 

in selecting the teaching and learning practices, it was therefore necessary to focus on 
encouraging students to engage in these higher-order thinking tasks, and to be cognisant of the 
process in which students learn as described in the constructivist learning theory. the selected 
learning activities involved the lectures and tutorials on this topic as well the actual assessment. 
Students acquire a significant amount of the intended knowledge and skills through the process 
of completing the assessment which is described below.

B. details of the Teaching and the assessment
the first lecture is devoted to placing Part iV within the context of the whole tPA and to 
exploring concepts of market, market power, arrangement or understanding, and substantial 
lessening of competition on which the statutory breaches depend. the second lecture explores 
the specific requirements of ss 45, 46, 47 and 48 of the tPA. remedies are addressed as a 
separate part of the course.  

flow charts20 are distributed to the students and a link to the tPA is provided on the 
course website. the focus is on the identification of prohibited conduct and appreciating the 
consequences of a breach. the tutorials that follow the Part iV lectures are devoted to exploring 
the concepts and practising applying the concepts in the context of problem scenarios.

in the week between the end of the Part iV lectures and the tutorial assessments, a transition is 
made from Part iV to the next major topic of contract law by discussing legal risk management, 
legal compliance and due diligence. this equips students to respond to Part B of the week four 
tutorial assessment task (the Assessment).

the Assessment is undertaken against the background of the preparation in lectures and 
tutorials above. the Assessment task is set out in full in Appendix 2.  

in Part A of the Assessment, students are required to identify a media clipping and to work in 
pairs to create and deliver a presentation in their weekly tutorial. Students are told that a news 
release from the regulator, the Australian competition and consumer commission’s (Accc) 
website is not acceptable in place of a media clipping, as this source presents only the regulator’s 

16 Biggs, above n 13, 1.
17 charles c Bonwell and James A Eison, Active learning: creating Excitement in the classroom 

1991 the National teaching and learning forum  <http://www.ntlf.com/html/lib/bib/91-9dig.htm> 
at 29 September 2009.

18 Gibbs G, improving the Quality of student Learning (1992) 34.
19 Barbara Gross Davis, Tools for Teaching: Motivating students (1993) University of california 

Berkeley <http://teaching.berkeley.edu/bgd/motivate.html> at 29 September 2009.
20 See Appendix 1. the flow charts for Trade Practices act 1974 (cth) ss 45, 46, 47 and 48 were 

supplied by a 2003 sessional tutor, Sally Box, who had been given them by one of her lecturers at 
UNSW law School. Kerry Gottlieb drafted the s 46 (1AA) flow chart.
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view. A media clipping from the print or electronic media is required as it is likely to present 
more than one perspective.  

the time span for sourcing the media clipping is confined to the six months prior to the 
Assessment. this restriction serves to highlight the number of recent and current inquiries and 
ensures that students do not recycle work from the previous session.

the presentation time for each pair of students is limited to two or three minutes. the amount 
of time available per presentation is determined by the number of students in tutorial groups 
(typically up to 24), the decision to devote only one 50-minute tutorial to the exercise, and the 
wish to force students not to waffle. Students are told in lectures that in ‘real life’ they may only 
have two or three minutes allocated to them on a board’s meeting agenda. they have to use their 
time slot to maximum effect. Part A is marked out of eight.

in Part B of the Assessment,21 the written component, students are required, again in pairs, 
to demonstrate that they not only understand the issues but can apply them to a new situation. 
When the results are posted on the course website, a list of all of the issues identified by the 
entire cohort is also posted.22 

iii. discussion

this Assessment was first conducted in session 2, 2006. Prior to this, Part iV of the tPA was 
assessed in the traditional way, by informal tutorial questions that carried no marks and which 
not all students prepared for, and by a problem question in the final exam. Whilst some students 
answered the exam question well, many did not. We concluded these methods were not effective 
at engaging all students. this prompted a re-evaluation of how to teach and assess this complex 
area of law. 

the success of the current Assessment can be determined by whether the students acquired 
the intended knowledge and skills in accordance with current thinking as to best practice in 
teaching. in the longer term, the Assessment will have succeeded if the ‘gut instinct’ of former 
Bt students tells them that particular conduct contemplated by their employer or by a client is 
illegal, and if their response to the proposed conduct is not to proceed with breaching Part iV 
of the tPA.  

a. reactions to the Program
the first time this Assessment was conducted, in session 2 of 2006, student feedback was 
sought. feedback forms23 were distributed and collected in lectures. the students responded, 
overwhelmingly, that they found the Assessment to be an effective learning exercise because it:

• Made me aware of how competition law operates in practice.

• Made me aware of how many competition issues there are affecting Australian business.

• Made me aware of the benefit of knowing a bit about competition law.

• helped me consolidate my understanding of the principle of competition law.

• i was a little bit nervous at first though, but it’s good practice.

• it’s really good assessment, helps students to learn the topic with the reality.  that was good 
idea to assess this way.  i like it.

• it was a decent presentation for its weighting and good for presenting skills.

21 See Appendix 2.
22 See, eg, the feedback in Appendix 3 about the issues that arose in Session 1, 2007.
23 See Appendix 4.
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• Made me read and try to relate practical situations to theories of tPA.

• the requirement of a written component made sure people really understood. Presentation 
not enough.

the main negative comments in 2006 were, firstly, that the range of dates the media clipping 
was initially confined to meant that there was a lot of repetition and, secondly, that two minutes 
for the presentation was too short. the first negative was addressed by expanding the band 
of dates to a six-month window. the length of time available for the presentation was an 
unavoidable consequence of the number of students in a 50-minute tutorial. the first time the 
Assessment was trialled, students worked alone; the students now work and present in pairs. 
the presentation time has been expanded to 3 minutes per pair.

in 2009, a second formal feedback survey24 was conducted. this time the authors used a more 
robust methodology than in 2006. A feedback survey instrument (the Survey) was devised that 
aligned with the Student learning outcomes.25 instead of distributing the Survey in lectures, 
it was decided to ask students to complete it in the tutorial the week after the Assessment. this 
would avoid bias as there could be no undue influence by the lecturer who set the Assessment as 
she was not a tutor. completion of the Survey during tutorials also achieved a higher response 
rate as there is a requirement that students attend 80% of tutorials or risk failing the course. 
thus, whilst students can choose not to attend the lectures,26 most do attend tutorials. Surveys 
were completed anonymously. they were grouped by tutorial group. Students self-select into 
tutorials so it is assumed that all tutorials include a representative selection of students. of 
the cohort of 314 students27 enrolled in Bt in session 1, 2009, a total of 180 surveys were 
completed. the responses from a sample of 120 of the 180 (the Sample) were entered into an 
Excel spreadsheet and analysed. the 120 included at least one tutorial from each tutor and were 
taken from time slots throughout the day, ranging from the 9am tutorial to the 4pm, and from 
different days of the week. it is believed that the 120 represent an unbiased sample. responses 
to four of the questions on the Survey demonstrated that, as a result of the Assessment, the 
teaching and learning aims in relation to Part iV have been met. 

Ninety two per cent of the students in the Sample strongly agreed or agreed that the Assessment 
increased their awareness of how competition law operates in practice.  

24 Survey instrument is at Appendix 5.
25 University of New South Wales, above n 6.
26 the lectures are recorded, so some students access them remotely.
27 All of the students present in six tutorials.
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Eighty seven per cent of the Sample stated that the Assessment made them aware of how many 
competition issues affect Australian businesses. twelve per cent were neutral on this issue and 
two individual students disagreed. 

Eighty five per cent of the Sample strongly agree or agree that a result of doing the assessment 
is that they feel more confident with their knowledge of Part iV. twelve per cent are neutral and 
three students disagreed. 

As lawyers teaching law to non-lawyers, the temptation to ask the students how important 
they thought law was in business was irresistable. By this stage in their course, students had 
completed a 12-week prerequisite course. figure 4 shows the results: 76 per cent strongly agreed 
or agreed and 23 per cent were neutral. only one student in the Sample did not agree that law 
was important in everything businesses do.
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the General section of the Survey provided the opportunity for students to make additional 
comments. fifty five of the 180 Surveys contained additional comments. the comments in the 
General section were classified into broad themes and the comments below were indicative of 
those themes. responses included; 

• liked having tutor feedback from last year’s presentations.28

• Encouraged research of current issues.

• the assessment helped me see how the law applied to business in practice and the format/ 
importance of a memorandum.

• By finding different media coverage issues we learn how the tPA is affecting our normal 
life.

• A nice initial assessment task for the course.

• i feel that this project has effectively improved my understanding and ability to apply materials 
we have learnt in lectures. … practice of oral presentation and writing a memorandum makes 
me feel more confident with my future working skills.

• three minutes is really a rush, it’s barely a presentation.29

Part iV has now been taught and assessed in this way for six semesters. incremental improvements 
have been made every session. the Part B instructions are varied in some sessions by asking 
the students to write the memorandum from the perspective of a compliance officer or as an 
accountant advising a client in the same industry as that identified in the media clip. 

the General section of the Survey also provided a mechanism for students to make 
suggestions about how to improve the Assessment. in light of the global financial crisis, one 
student suggested:

it may be interesting for the assessment to include tPA s 50 and cases for mergers and 
acquisitions; given the market is fundamentally cheap and hence increasing numbers of M&A 
cases may arise in the near future.

28 Appendix 6 is the feedback we posted on the course website in week 3, before the assessment was 
due. it was prepared by tim Miles, one of the 2008 and 2009 Bt tutors.

29 this and similar observations occurred in only one tutorial group and suggests that the tutor needed 
to keep the early presenters to time so as not to cause frustration for the later presenters.
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this may demonstrate that students are thinking deeply about the legislative provisions and how 
they apply to the work environment they will be entering.

tutors are important stakeholders in the Bt course. An earlier version of this article30 was 
distributed to the Bt tutors. it helped them put their teaching into a bigger context and prompted 
one to observe; ‘lots of positive thinking has gone into [the article] which is nice as it’s easy to 
be very cynical about the students and their feelings for law and the tiny time devoted to it.’31 

iV Best Practice in teaching

in the attempt to incorporate current thinking as to best practice in teaching into the Bt course, 
the Assessment was designed to comply with Biggs’s theory of cA and to incorporate several 
of the Guidelines on Learning that inform teaching at UNSW. Biggs’s theory of cA does in fact 
underlie several of the Guidelines. As discussed above, Biggs’s theory of cA requires learning 
and assessment activities to be structured so that students are encouraged to engage in higher-
order thinking tasks. this aspect of the cA theory is reflected in the first Guideline which 
provides: ‘Effective learning is supported when students are actively engaged in the learning 
process.’32 

the Assessment requires students to read through various media articles in search of an 
appropriate assignment choice. in addition, students sit in on the oral presentations of other 
students33 and are therefore exposed to a wide variety of situations involving breaches of the 
tPA which invariably cover several of the anti-competitive provisions. through these avenues, 
students’ attention is drawn to the numerous anti-competitive cases that appear in the media on 
a regular basis and to the various types of conduct that constitute a breach. 

once students have identified the media article they want to use, they are required to 
engage in higher-order thinking tasks such as analysing the relevant breach, identifying any 
issues it raises,34 considering the types of steps companies can take to prevent breaching the 
relevant prohibition, applying the knowledge gained to a different company, and considering 
the possible consequences of the breach.35 By engaging in this process, students should gain 
a deeper understanding of the relevant section of the tPA, gain an understanding of how easy 
it is for conduct to fall foul of the provisions, and gain an appreciation of the ramifications of 
the breach. As mentioned above, in the 2009 Survey, the majority of the Sample agreed that 
the Assessment increased their awareness of how competition law operates in practice, the 
Assessment made them aware of how many competition issues affect Australian businesses, 
and as a result of doing the Assessment they feel more confident with their knowledge of Part 
iV. this knowledge and awareness acquired by the students through the process of completing 
the Assessment constitutes the specific learning outcomes identified for this part of the course 
as discussed above. the general high quality of the assessments submitted also supports the 
conclusion that Bt students have acquired the desired knowledge in an active way and have 
engaged in the higher-order thinking tasks necessary to ensure that the learning task is an active 
one. therefore, the selected learning activities appear to be aligned with, and support, the desired 

30 Buchan and Gottlieb, ‘A Practical Approach to teaching and Assessing Part iV of the trade 
Practices Act 1974 (cth)’ (Paper presented at the Australasian law teachers’ Association Annual 
conference, Sydney, 6-8 July 2009).

31 Email from Jill Vidler to Jenny Buchan, 8 May 2009.
32 The Guidelines - Overview, University of New South Wales <http://www.guidelinesonlearning.

unsw.edu.au/overview.cfm> at 29 September 2009.
33 the oral presentations are performed in the students’ weekly tutorials. 
34 for example, why the conduct in question may/may not constitute a breach of the relevant section 

of the Trade Practices act 1974 (cth). Students were provided with guidance on this in the marking 
criteria.  

35 in the marking criteria given to students, it is suggested that students consider ways to make the 
board of directors understand the gravity of breaching a section of the Trade Practices act 1974 
(cth).
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learning outcomes for this part of the course as required by Biggs. this aspect of the cA theory 
is reflected in Guideline 15 which provides that ‘effective learning is facilitated by assessment 
practices and other student learning activities that are designed to support the achievement of 
desired learning outcomes.’36

Guideline 5 provides that ‘learning is more effective when students’ prior experience and 
knowledge are recognised and built on.’37 this guideline reflects the constructivist aspect of 
Biggs’s theory. the constructivist learning theory provides that when students learn, they 
attempt to construct meaning out of what they are learning by making connections between the 
new information and their existing knowledge and experiences.38 As the students are commerce 
students, many have an interest in reading the financial press for a variety of reasons. Drawing 
their attention to the numerous articles dealing with anti-competitive conduct that appear in 
the media places their new knowledge relating to the tPA within the context of their current 
knowledge and experiences. Also the use of real-world examples helps students relate new 
information to their everyday lives.39 this also links in well with Guideline 6 which provides 
that ‘Students become more engaged in the learning process if they can see the relevance of 
their studies to professional, disciplinary and/or personal contexts.’40 

the challenge faced when teaching law to commerce students is that many students only 
complete the Bt course because it is compulsory for students completing a major in accounting, 
not because they have any desire to do it. this is more likely to result in students taking a 
superficial approach to learning and failing to properly engage with the subject matter. through 
the Assessment, the relevance of law to their future careers is highlighted. Students are required to 
consider the impact of these laws on how company directors and employees conduct themselves 
and, by preparing a memorandum to a board of directors; students have an opportunity to engage 
in the type of tasks they may one day perform in a workplace. By engaging in an authentic task, 
the students’ learning experience becomes an authentic one.41 Students value authentic tasks 
in assessment practices and respect assessment tasks which they feel require the skills that are 
needed in the workplace.42 Students become more motivated and engaged as a result of seeing 
the relevance of what they are doing to their future careers. 

Guideline 9 states that ‘students learn in different ways and their learning can be better 
supported by the use of multiple teaching methods and modes of instruction (visual, auditory, 
kinaesthetic, and read/write).’43 the Bt course at UNSW averages 350 students per semester, 
split in to two lecture groups. Due to the numbers in each lecture, the predominant mode of 
delivery of the lectures favours the visual and auditory learners.44 the active nature of the 

36 University of New South Wales, above n 6.
37 ibid. 
38 lee S Schulman, ‘taking learning Seriously’ (1999) 31(4) change 10, 12.

 
39 idea sheet – Guideline 5, Guidelines on Learning that inform Teaching at UNsW, University 

of New South Wales <http://learningandteaching.unsw.edu.au/content/userDocs/ref4.1_
guideline5_000.pdf> at 29 September 2009.

40 The Guidelines – contextualising students’ Learning experiences, University of New South Wales, 
<http://www.guidelinesonlearning.unsw.edu.au/guideline6.cfm> at 29 September 2009.

41 Ann carlson, authentic Learning: What does it really Mean? Western Washington University 
<http://pandora.cii.wwu.edu/showcase2001/authentic_learning.htm> at 29 September 2009.

42 core Principles of effective assessment, centre for the Study for higher Education - University of 
Melbourne <http://www.cshe.unimelb.edu.au/assessinglearning/05/index.html> at 29 September 
2009.

43 University of New South Wales, above n 6.
44 Direct instruction with PowerPoint presentations.
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Assessment also takes into account the needs of the kinaesthetic learner.45 Kinaesthetic learners 
are also supported through the use of real-life examples.46

Guideline 3 provides: ‘Activities that are interesting and challenging, but which also create 
opportunities for students to have fun, can enhance the learning experience.’47 Students find the 
preparation of the memorandum to be challenging. Being predominantly accounting, finance 
and actuarial students who are comfortable with numbers, this type of written assessment takes 
some students out of their comfort zones. the students are provided with support in the form of 
guidance on writing a memorandum as well as a list of marking criteria. Nevertheless, students 
are required to apply themselves and engage in the higher-order thinking tasks as discussed 
previously. 

Although the students feel challenged, the tutors also encourage the students to make the 
oral presentations fun and enjoyable. Students frequently dress up, use props such as a jar of 
coffee of the type in dispute, purchased from the retailer that alleged price fixing (Nestle and 
Aldi session 1 2007) and act out scenes such as impersonating television reporters outside the 
court case. in session 1, 2009, 54 per cent of the Sample reported that the assessment was fun to 
do, 38 per cent were neutral as to whether it was fun or not, and nine per cent said it was not fun.

to support the students in completing this assignment, an online discussion forum is 
established on the course website. Students are encouraged to discuss any questions they 
have with each other and are also able to address queries directly to the lecturer-in-charge. 
the lecturer-in-charge monitors the discussion forum and responds promptly to any questions 
addressed directly to her. By the lecturer-in-charge providing answers to questions through the 
online forum, all students have access to the same information and no individual student is 
advantaged or disadvantaged. Students also feel that they have a level of support and are not 
left to struggle on their own. Guideline 7 provides: ‘if dialogue is encouraged between students 
and teachers and among students (in and out of class), thus creating a community of learners, 
student motivation and engagement can be increased.’48 By the lecturer-in-charge responding 
to students’ queries in a helpful and respectful way, an environment is created where students 
feel comfortable to raise questions and contribute to the dialogue. Experience has shown that 
students tend to explore the issues at a deeper level because they are able to question, probe 
and clarify any misunderstandings along the way. this also enables students to have dialogue 
amongst themselves which would otherwise be limited in a class of 350 students. this helps 
reduce any feelings of alienation amongst students and the tendency for students in the first year 
or two of study to feel overwhelmed. 

the use of the online discussion forum also meets the requirements of Guideline 13 
which provides that ‘learning can be enhanced through appropriate use of information and 
communication technologies.’49 further, Guideline 14 provides that ‘learning cooperatively 
with peers – rather than in an individualistic or competitive way – may help students develop 
interpersonal, professional and cognitive skills to a higher level.’50 learning cooperatively 
enriches the students’ learning experience by exposing the students to several perspectives and 
insights and enables students to develop a more considered response to the problem question.51 

45 Each student attends a small group tutorial once a week to work through problem-based questions. 
this type of instruction also assists the kinaesthetic learner.

46 idea sheet – Guideline 9, Guidelines on Learning that inform Teaching at UNsW, University 
of New South Wales <http://learningandteaching.unsw.edu.au/content/userDocs/ref4.1_
guideline9_000.pdf> at 29 September 2009.

47 University of New South Wales, above n 6. 
48 ibid.
49 ibid.
50 ibid.
51 idea sheet – Guideline 14, Guidelines on Learning that inform Teaching at UNsW, University 

of New South Wales <http://learningandteaching.unsw.edu.au/content/userDocs/ref4.1_
guideline14_000.pdf> at 29 September 2009.

159



Journal of the australasian law teachers association 
By requiring students to work in pairs for the Assessment, as well as by encouraging the use of 
the online discussion forum, cooperative learning amongst our students is supported.  

Guideline 10 provides that ‘clearly articulated expectations, goals, learning outcomes, and 
course requirements increase student motivation and improve learning.’52 Students are given 
marking criteria for both the oral presentation and the written piece, therefore making the 
lecturer’s expectations clear and apparent. the feedback provided after the Assessment is also 
linked to these criteria. Unambiguous expectations are highly valued by students in assessment 
tasks.53 

there has been an increasing emphasis in both higher education and in the vocational 
education sector on the need for graduates to acquire generic skills. it is perceived that the 
disciplinary knowledge acquired through education and training is not on its own sufficient to 
equip students for the workplace and for lifelong learning. therefore students are required, in 
addition to disciplinary knowledge, to acquire and develop generic skills such as logical and 
analytical reasoning, problem solving, effective communication skills and teamwork, to name 
a few. these skills are highly regarded by employers and are seen as of increasing importance 
in the employability of graduates.54 Guideline 12 deals with graduate attributes. it provides: 
‘Graduate attributes – the qualities and skills the university hopes its students will develop as a 
result of their university studies – are most effectively acquired in a disciplinary context.’55 in 
2003, the Academic Board of UNSW approved a statement of graduate attributes.56

the Assessment assists in the development of the UNSW graduate attributes57 in the 
following ways:

• By having students consider how to structure work practices to avoid breaching the law, 
an engagement with the relevant disciplinary knowledge is fostered in its interdisciplinary 
context;58

• By requiring students to analyse the media article in question, determine any lessons 
that can be learnt and apply them to another company, students are helped to develop the 
capacity for analytical and critical thinking, and for creative problem solving;59

• through requiring students to recognise ways to avoid breaches of the tPA and to be 
creative in their oral presentations, the capacity for enterprise, initiative and creativity is 
fostered;60

• By requiring students to work in pairs and encouraging them to work collaboratively in 
the online discussion forums, opportunities to develop the skills required for collaborative 
and multidisciplinary work are provided;61 and

52 University of New South Wales, above n 6.
53 carlson, above n 41.
54 Paul hager, Susan holland and David Beckett, ‘Enhancing the learning and Employability of 

Graduates: the role of Generic Skills’ (Position Paper No 9, Business higher Education round 
table, 2002) 9.

55 University of New South Wales, above n 6.
56 resolution AB03/67 of the Academic Board (2003) University of New South Wales <http://www.

secretariat.unsw.edu.au/acboard/approved_policy/graduate_attributes.pdf>.at 29 September 2009.
57 ibid. in the resolution of the UNSW Academic Board it was expressed that the statement of graduate 

attributes has meaning when expressed in the context of the relevant discipline and therefore it 
is up to each faculty to contextualise the various attributes. the Australian School of Business 
developed its graduate attributes, which are aligned to the UNSW graduate attributes. See alignment 
of australian school of Business Graduate attributes 2008 with the UNsW Graduate attributes 
(2008) University of New South Wales <http://wwwdocs.fce.unsw.edu.au/fce/EDU/unsw_and_asb_
graduate_attributes.pdf> at 29 September 2009.

58 UNSW graduate attribute 2, above n 6. 
59 UNSW graduate attribute 3, above n 6.
60 UNSW graduate attribute 6, above n 6. 
61 UNSW graduate attribute 9, above n 6.
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• through working on an oral presentation and a written memorandum, students have 

the opportunity to develop skills for effective communication.62 in the formal feedback 
survey conducted in 2009, 76 per cent of the students said that the preparation of the draft 
memorandum helped them develop their written communication skills.

the Assessment is designed to provide opportunities for the development of these graduate 
attributes as well as to acquire subject specific knowledge and skills, and therefore meets the 
requirements of Guideline 12.

V Broader aPPlications of the teaching and assessment model

the core components of the model for teaching and assessment described in this article are: 
non-law students who all need to gain an understanding of complex, statute-based law taught 
within a short space of time in a course structure that includes lectures and smaller tutorials. the 
students’ future careers will see them operating in an environment where there is an assertive 
and well-funded regulator that is charged with prosecuting breaches of the specific statute, and 
educating the public through these prosecutions and through ongoing regular media attention. 

in Australia it is suggested that this teaching and assessment model could readily be applied 
to teaching Part V of the tPA, which concerns ‘consumer Protection’ and accounted for 69 per 
cent of the litigation commenced by the Accc in 2004/05.63 it could also be a useful model 
for courses on statutory remedies using Part Vi of the tPA. it would also be applicable in a 
comparative law course where, for example, the regulation of anti-trust in the United States 
was compared with the Accc’s approach in Australia and that of the commerce commission 
in New Zealand.

the Bt Students learning outcomes numbered 4 and 5 are not specifically addressed by the 
Assessment but the model could be extended to a discussion of policy underpinning statutes. 
this would be especially appropriate at times when there is significant policy debate concerning 
amendments to numerous statutes relevant to commerce students.64  

Vi conclusion

in the space of four hours of lectures and three hours of tutorials, the Bt students have been 
exposed to the theory of competition law and to a number of live examples. they have worked 
as a group, albeit a small group of two, read the business press, developed an appreciation of 
the fact that the law does relate strongly to their future careers, and become much more aware 
of a very important area of the law. they have had practice at presenting to a group. they have 
developed a real sense of the importance and relevance of Part iV of the tPA to their future in 
the commercial world. 

Both the content and teaching goals have been met – the students will graduate with an 
appreciation of the seriousness of breaching Part iV of the tPA, all students in the course have 
had an opportunity to learn about the tPA in a style that suits their learning style, be it visual, 
auditory, kinaesthetic or read/write, and we have taught and assessed this part of the course in a 
way that enhances student learning. Success in the longer term will be measured by an absence 
of the Bt students’ names from the Accc website, and from Part iV cases in the federal court.

62 University of New South Wales, above n 6.
63 Graeme Samuel, chair, Australian competition and consumer commission our focus – Your future 

(Speech delivered at the Society of consumer Affairs Professionals Annual conference, 14 october 
2005) 5.

64 Since the rudd labour Government was elected, there has been a frenzy of legislative review in 
areas such as tax, workplace relations and consumer protection.
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aPPendix 1 – flow charts for sections 45-48 tPa

S45 –[Horizontal]
Contracts, arrangements or understandings that restrict dealings or affect competition

1. is there a contract, arrangement or understanding?
 - Mutuality between the parties, not necessarily formal 
 - “meeting of the minds”

YES

2. Between corporations who are at the same level on the supply chain. Eg. “competitors”.

YES

3. that has or is likely to have the purpose or effect of SLC
 1) What is the market
 2) Probable nature of the market “but for” Slc.
 3) What is lost v what would have been.
 4) the market as a whole, not one competitor.

NO
4. Did the contract, arrangement or understanding contain

Exclusionary Provisions
S4D (per se)

YES

Price fixing
S45A (per se)

YES

Secondary boycott
(that also Slc)

YES

Contravention of s 45
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S46
Misuse of Market Power

1) Does the corporation have market power?
 - ability to raise prices without loosing business
 - (Boral)? But does not need absolute freedom from
 - constraint by conduct of competitors (s46(3c))
 - ability to behave in a manner different to what a competitive market would allow
  (QWi)?

2) Did they take advantage of that power?
 could you have behaved in the same manner without market power (Boral/Melway)?

3) for a proscribed purpose?
 - substantial purpose (s4f)
 - establish by inference (s46(7))
 - what is the purpose, not EffEct

                                 YES

4) is there a causal link between the conduct and purpose?
 - or is it the exercise of a legitimate right?
 - is the causal link an exercise of market power?

                                 YES

                    Contravention of s46

predatory pricing
(see s46 (4A))

YES

strategic damage

 YES

refuse to supply

YES
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46(1AA)

Misuse of Market Power

1) Does the corporation have a substantial share of the market?
 - have regard to the number and size of competitors (s46(1AB)

YES

2) Did they supply goods or services for a sustained period at a price less than relevant cost 
of supplying?

YES

3) for a proscribed purpose?

YES

Contravention of s46(1AA)
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S47 [Vertical Dealing]

Exclusive Dealing

1) Did a corporation, in trade or commerce

2) And did that supply or refusal to supply, or acquire or refusal to supply SLC?
 Slc – test: the nature + extent of the market “but for” the conduct in question
 ~ increase barriers to entry
 ~ lessen price
 ~ Affect whole market

CONTRAVENTION OF S47

third line forcing 
s47 (6) per-se 

= breach of S47

tyingrefuse to supply 
or acquire because 
failure to comply 
with a condition

Supply or acquire on
a proscribed 

condition

YES YESYES

YES
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YES

YES

NO

S48 [Vertical]
Resale Price Maintenance

1) Did the corporation attempt to induce a person not to sell the supplier’s products 
or services at a price less than specified?

2) Did they “make it known” that they wouldn’t supply goods unless they were 
sold at a certain price?

 A commitment to the future i.e.: a threat to discontinue supply unless agrees to 
sell below a price.

3) Did they withhold supply?
 Was the rPM the substantial reason for withholding supply?

4) Were the prices genuinely “recommended price”.
 S96(3)(6)

5) Does the “loss leader defence” apply? S98(2)
 ~  Discounting products to attract people into a store to buy other products.
 ~  Must discount at less than the cost of acquiring.

NO

Contravention of s48
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aPPendix 2 – the assessment task

Part a
1. identify a current issue concerning a breach or possible breach of one or more of 

sections 45, 46, 47 or 48 (Not s 50) Part iV Trade Practices act 1974 (cth) that has 
been discussed in the media since 1 September 2007.65  

2. Bring a media clipping about the issue to the tutorial and be prepared to deliver (in pairs) 
a 3 minute presentation of the issues it raises.

3. Present this in your tutorial AND

Part B
1. Each student hand to your tutor as the written part of your first assignment: 

 A memo prepared by you, as the compliance manager of an organisation, to your Board of 
Directors, setting out lessons your company needs to learn from the incident in question 
and steps your company needs to take to ensure it does not run the risk of breaching 
the relevant section of the tPA. (You can choose which company you work for – at the 
top of your memo describe the company and the industry it operates in – note: this is 
not included in the 200 word limit). Please attach a copy of the media clipping to your 
assignment (also not included in the 200 word limit).

NotE:

• Maximum props for in-tutorial presentation – 1 overhead.

• Maximum length of written summary - 200 words.

• A signed first assignment coversheet (see back of course outline) must be attached to the 
assignment.

65 the date is the first date after the end of the previous session’s week 4 assessment. 
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aPPendix 3

Dear session 1 2007 lEGt 2721 students

thanks for putting a good effort into the first assignment, especially those of you who really 
hunted to source a novel article, and to all who completed a feedback form for this first 
assignment.

the 2 minutes time limit was a challenge that most of you rose to brilliantly. Some students 
commented that 2 minutes was too short, but in the real world that may be all you get. for those 
who went over time, please adhere strictly to future time limits in consideration to your peers.  

Average mark for presentation = 3.6/5
Average mark for written = 3.5/5
Most students passed both oral and written. however, a few students lost marks in the written 

section for not following the instructions. this manifested itself in:
• choosing an article that was 12 months old.
• choosing an article from another country and not making the link to Australian law.
• failing to address the written as a separate piece of work to the oral presentation.

You may be surprised at the number of companies and others facing pt iV tPA issues so far in 
2007. You identified the following, so although some of you heard about Jurlique a lot, there 
were many other stories that arose in the identified time span.

General issues and sectors 
• ‘Energy network’ letter to the editor
• immunity for being first to tell the regulator about the breach.
• reform of s 46 tPA
• Surgeons 
• Wool mulesing

Aviation sector
• British Airlines and Virgin Atlantic collusion re fuel surcharge
• Macquarie Bank and Sydney Airport
• Qantas:
 ○ terminal space spat with Virgin
 ○ freight price (s 45)
 ○ cartel action with 7 overseas airlines
 ○ Maintenance and operations division (s 48 resale price maintenance)

Other companies attracting media attention re pt IV TPA.

Aussie home loans – mortgage brokers  
 (s 47 exclusive dealing)
Baxter healthcare – crown immunity
Bone timber v JAG timber
cadbury Schweppes/ Amcor/ Visy
cambur industries – re kitchens
cEPUnion (s 45E)
Jurlique (resale price maintenance)
loy Yang 
Nestle and Aldi

Nielsen Media research
Petrol price – caltex and Shell
Samsung (price fixing)
Santos/ Queensland gas
telstra

• Blocking access (s 46 market power)
• Soul communication
• and foxtel
• increasing wholesale prices

tooltechnics (resale price maintenance)
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aPPendix 4 – 2006 feedBack form

FEEDBACK - LEGT 2721 WEEK 4 ASSESSMENT –
PART IV – COMPETITION PROVISIONS OF THE TRADE PRACTICES ACT.

i am looking for feedback on the Week 4 assessment tasks.
First – the presentation in your tutorial. Please circle ALL the responses that are appropriate.

• i found it an effective learning exercise because it:
 a.  Made me aware of how the competition law operates in practice
 b.  Made me aware of how many competition issues there are affecting Australian 

     business.
 c.  helped consolidate my understanding of the principles of competition law.
 d.  Made me aware of the benefit of knowing a bit about competition law.
 e.  i was surprised that, although several people chose the same issue, they each put a  

     fresh interpretation on it so it was not boring.
 f. it was fun.
 g.  helped me get over my fear of presenting to a group of peers
 h.  Was good to get one piece of assessment out of the way early in the session.
 i.  helped me get to know my classmates.
 j.  (other +ve comments) ………………………………………………………………… 

   ………………………………………………………………………………………… 
     ………………………

• it was not effective as a learning exercise for me because:
 a.  i did not understand the instructions
 b.  i could not find a suitable article
 c.  i was bored because so many people chose the same article
 d.  i could not hear the presentations 
 e.  i do not see the relevance of the task.
 f.  (other –ve comments) ………………………………………………………………… 

   ………………………………………………………………………………………… 
     ………………………

Second, the written assessment.  Please circle ALL the responses that are appropriate
• i found it a useful exercise because it:
 a.  forced me to think about the issue in the context of my own future business.
 b.  (other +ve outcome) ………………………………………………………………… 

       ………………………
• i did not find it helped me understand the relevance of the competition law for an 

accountant or a business person because:
 (any –ve aspect of the assessment) 

……………………………………………………………………………………………
…………………………………………………………………………

General
Add any suggestions here please to help Jenny decide how to improve this assessment in future 
courses.
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aPPendix 5 – 2009 feedBack form

Feedback - LEGT2721 week 4 assignment - Part IV – Competition provisions of the TPA

Strongly 
agree

Agree Neutral Disagree Strongly 
disagree

The assessment overall
the assessment made me aware of 
how competition law operates in 
practice
the assessment made me aware 
of how many competition issues 
there are affecting Australian 
businesses
i found it interesting to read about 
different competition law cases in 
the media
this assessment felt relevant to 
my future career
having completed this 
assessment, i now feel more 
confident with my knowledge of 
Part iV of the tPA
the assessment increased my 
understanding of how law is 
important in everything businesses 
do
the assessment was challenging
the assessment was fun to do
The oral presentation
the presentation gave me the 
opportunity to work on my 
presentation skills
the presentation gave me an 
opportunity to be creative in 
ensuring that the presentation 
would be memorable
The memorandum
it was helpful having a draft 
memorandum on the course 
website
Preparing the memorandum 
helped me develop my written 
communication skills 

General
Please provide any other positive features of this assessment, as well as any suggestions to help 
us improve this assessment in future courses.
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aPPendix 6

i. Oral presentation
• Slides – some students put too much material on the slides. Better to have a few points. 

Questions are good.

• reading verbatim from notes. Suggested students pause and ask a question or summarise 
without reading from notes.

• Speaking too quickly, especially when reading from notes.

ii. Written presentation
• Signed cover sheet?

• Within word limit?

• Not all information given about media article – eg author, source and date should be 
given – Students should attach a copy of the article to the memorandum.

• footnotes – students tend to put important information in footnotes rather than text.

• colloquial expressions should be avoided – eg ‘in hot water’

• Subject heading –should be specific and not general (eg, s 48 of tPA not tPA)

• Directors’ personal liability should be flagged as possible compliance issue. (this will be 
covered in detail in week 8 lectures)

• over-use of bold in sentences (headings are better)

• Make it clear whether discussing fictitious company or the one in media article

• Define when first use an acronym – eg retail Price Maintenance (rPM)

• Some media articles are from law firm websites –not strictly media articles.

• case law – have students referred to?
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TEACHING EVIDENCE LAW WITHIN THE FRAMEWORK OF A 
TRIAL: RELATING THEORY TO PRACTICE AS STUDENTS TAKE 
TO THEIR FEET AND TAKE RESPONSIBILITY FOR THE TRIAL 

NARRATIVE

ANTHONY HOPKINS*

I. IntroductIon

I remember clearly the words of one of my mentors and colleagues at the bar table, when he 
said: ‘It was not till I had to get to my feet that I understood the real importance of evidence 
law.’ I adopted this refrain as something of a mantra in my design and teaching of evidence 
law at the University of Canberra in 2008. Students were required to take to their feet and take 
responsibility for questioning witnesses and arguing evidential points of law in a semester-long 
mock trial in the Faculty of Law moot court. My purpose was not to teach a skills-based course 
unit within the Bachelor of Laws degree. Rather, my purpose was to create an authentic learning 
environment and engage all students — whether they harboured an ambition to practise as 
advocates or not — as rational, ethical actors, aware of the importance of their own decisions 
to an emerging trial narrative. The premise for the unit was not simply that evidence law is best 
understood in a practical context,1 but that ‘in role’ student engagement fosters a capacity for 
critique and challenge, as the complexities and shortcomings of the trial process are directly 
revealed.2 

Often the practical and moral importance of university learning is only realised when that 
learning is ‘put in action.’3 And often this does not occur until the newly graduated are faced 
with the responsibility of making decisions that affect the lives of their clients, other participants 
in the legal process, and the wider community. With a rapidly expanding case load, it can be too 
late by then to learn the lessons missed. This creates an imperative: to take students, so far as 
possible, to the ‘coalface’ of practice, in order to inspire in them a sense of ‘[r]eal purpose and 
relevance’4 so they don’t miss the opportunity that university learning offers. Court observations 
and reports are one way to take students to the ‘coalface’, audio-visual media another5, but 
neither of these approaches places the student in an active position as a player in the drama 
and excitement of trial evidence law.6 Participating as defence and prosecution lawyers, and as 

1 See Andrew Ligertwood, ‘Teaching Evidence Scholarship: Evidence and the Practical Process of 
Proof’ in Paul Roberts and Mike Redmayne (eds), Innovations in Evidence and Proof: Integrating 
Theory, Research and Teaching (2007) 239; Andrew Palmer, ‘A Proof-oriented Model of Evidence 
Teaching’ (2002) 13(2) Legal Education Review 109. Both authors adopt a similar focus on the 
practical process of proof in their teaching and this paper draws upon their experience.

2 Ligertwood, above n 1, requires students to participate in a mock trial.
3 See generally, Patricia Easteal, ‘Teaching about the Nexus between Law and Society: From Pedagogy 

to Andragogy’ (2008) 18(1&2) Legal Education Review 163,163-6, for a useful discussion of the 
importance of ‘action-learning’.

4 Sally Kift, ‘Lawyering Skills: Finding their Place in Legal Education’ (1997) 8 Legal Education 
Review 43, 57, provides an excellent discussion of the importance of making explicit to students the 
purpose and relevance of learning.

5 See, eg, Jacqueline Horan and Michelle Taylor-Sands, ‘Bringing the Court and Mediation Room into 
the Classroom’ (2008) 18(1&2) Legal Education Review 197, for a discussion of methods used in a 
civil litigation unit.

6 Internship and voluntary work placements where students are given active responsibility are, in 
the author’s experience, invaluable locations of ‘action-learning’, yet even here, students are not in 
position to take carriage of witness examination and advancing a case in court, as this requires their 
formal admission to practice.

173



Journal of the australasIan law teachers assocIatIon 
witnesses, in a fictional trial, provides a controlled approximation of evidence law in action. The 
excitement and apprehension of appearing, questioning and arguing a case is very real, though, 
thankfully, the almost inevitable mistakes are not attended by ‘real’ consequences — other than 
in the mark-book — but offer important opportunities for learning. 

It is asking a lot of students — even of those in the last year or years of their degree7 
— to require them to perform in a court before their peers, taking on the unfamiliar tasks 
of witness examination and engaging in complex evidential analysis and argument. Indeed, 
it is asking a lot of junior practitioners, conducting their first summary trial. But, like junior 
practitioners, students demonstrate a capacity to rise to the challenge that demands respect. 
And, like practitioners, students must take to their feet as prepared as they can be: understanding 
their role and objectives; understanding the process of adducing evidence and the principles 
of admissibility; and having determined their theory of the case and identified the factual 
propositions upon which that winning theory is based.8 

To enable this preparation, lectures in evidence law at the University of Canberra in 2008 were 
designed to elucidate the critical processes and principles of evidence law, providing the theory 
which, each week, students put into practice in the fictional trial. Lectures became opportunities 
to stimulate critical thinking to enable students to independently analyse the progressing case as 
participants in its emerging narrative. Tutorials became witness examinations and opportunities 
for students, in role as defence and prosecution lawyers, to make submissions about what 
witnesses could and could not say in court. Students were required to make strategic decisions 
founded on their evolving understanding of the trial, trial process and principles of evidence. 
The intent was to explicitly and continually relate theory to practice to enable experiential 
learning. This was done through the adoption of a ‘proof-oriented model of evidence teaching’ 
where ‘the emphasis is on teaching students how to go about proving the facts in issue in 
litigation’.9 

Students can certainly acquire discipline and unit-specific ‘learning by doing’10 within role 
as a defence or prosecution lawyer, fostering and developing communication skills, information 
literacy, problem solving and professional ethics along the way. However, university education 
demands more than this. Graduates must be capable of critical thought and reflection, able to 
understand their social responsibilities and have the capacity to challenge existing social orders 
and institutions.11 Once the trial had run its course, students were asked to reflect upon whether 
trial processes and outcomes are ‘just’. Students were asked to consider the voices of those that 
remain unheard, whether as a result of their position in society or the process itself. After being 
questioned as witnesses and conducting witness examinations themselves, students were well 
placed to engage in such critique. 

The purpose of this article is to record, relate and reflect on the experience and outcomes of 
adopting a ‘proof-oriented model of evidence teaching’12 at the University of Canberra. What 
follows is a discussion of the rationale for taking the approach, a description of the unit design 
and assessment, followed by reflection. Finally, the article will consider and locate the approach 

7 Evidence Law at the University of Canberra is generally taught as a final or later year subject, with a 
suggested progression from Criminal Law and Procedure. However, I did have one first-year student 
who took the unit and did remarkably well given the stage she was at in her degree.

8 Palmer, above n 1, 116.
9 Ibid 111.
10 Graham Gibbs, Learning by Doing (1988), cited in Kift, above n 4, 61.
11 See generally, Richard Johnstone and Sumitra Vignaendra, Learning Outcomes and Curriculum 

Development in Law: A Report Commissioned by the Australian University Teaching Committee 
(AUTC) (2003) 152, citing the work of Sharon Christensen and Sally Kift, ‘Graduate Attributes and 
Legal Skills: Integration or Disintegration’ (2000) 11 Legal Education Review 207, 214-29. 

12 Palmer, above n 1, 111.
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adopted by reference to contemporary efforts in Australian law schools to teach evidential rules 
and principles ‘in the context of the practical legal process within which they arise’.13 

II. ratIonale for the course

I came to the teaching of evidence law as I came to the bar table, willing, but inevitably, to 
some extent, unprepared. To be frank, I did not have an established pedagogical position when 
I commenced teaching in 2008. Nor did I have an appreciation of the teaching approaches and 
‘new evidence scholarship’ of those who have adopted a focus on the ‘process of proof’ rather 
than simply the ‘articulation of rules of evidence’.14 I am indebted to Andrew Palmer at the 
University of Melbourne and Andrew Ligertwood at the University of Adelaide for the work 
they have done in this regard which enables me to contextualise my own approach.15 However, 
at the time that I developed the evidence law unit at the University of Canberra, I was unaware 
of the methods and approaches of my interstate colleagues. My motivation came from my own 
convictions and experience, and an opportunity presenting itself in the shape of an operational 
courtroom at the University of Canberra equal or superior to many of those in which I had 
appeared in the Northern Territory.

Evidence law courses are traditionally taught in a standard lecture and tutorial format: a 
format in which, week by week, the principles of evidence law receive systematic exposition in 
lectures and are then discussed and analysed in problem and essay type questions in tutorials. 
This was my experience as an undergraduate, and I struggled to uncover a framework upon 
which to pin the apparently disparate, dry and complex principles. It became clear to me in 
practice that the ‘trial’ itself is the framework — the lens through which the holistic nature of 
evidence law can be understood. And whilst the trial stage of legal dispute resolution may be 
reached in only a small proportion of cases, an awareness of what may happen at trial informs 
all aspects of legal practice, from initial instruction-taking onwards.16 This understanding 
translated into a desire to give the trial a central role in my teaching. All that was lacking was a 
story to be told or, more properly, competing stories to be adduced and argued over.

A story, pregnant with the potential for justice or injustice, came in the initial form of a 
relatively simple mock-trial brief prepared by the office of the ACT Director of Public 
Prosecutions.17 With significant alterations, and a great deal of creative licence, a suitable 
mock-trial brief in support of an indictment for armed robbery took shape, complete with nine 
prosecution witnesses to subject to examination over the course of the semester. But this alone 
does not fully answer the question of why I chose to focus on storytelling, in the form of witness 
examination. Nor does it make clear my motive to require students to take to their feet as 
questioners, taking responsibility for the trial narrative.

The rules of evidence, with all their complexities, facilitate and constrain the storytelling 
process in court, providing for the ultimate resolution of legal disputes. According to Evatt J, 
‘they represent the attempt made, through many generations, to evolve a method of inquiry 
best calculated to prevent error and elicit truth.’18 Whether these rules operate effectively or 
ineffectively to meet this end is subject to ongoing and focused debate. What is not in debate 
is that the rules operate in a dynamic human environment, where narratives emerge, evolve 

13 Ligertwood, above n 1, 239.
14 Richard Lempert, ‘The New Evidence Scholarship: Analyzing the Process of Proof’ (1986) 66 

Boston University Law Review 439, cited in Palmer, above n 1, 109.
15 Palmer, above n 1; Ligertwood, above n 1. 
16 Ligertwood, above n 1, 244. 
17 The ACT Director of Public Prosecutions runs an annual mock trial competition between the 

University of Canberra and the Australian National University with an emphasis on advocacy 
and persuasion as opposed to evidence law. In relation to the provision of materials to enhance 
authenticity, I am particularly grateful for the assistance of Shane Drumgold, senior prosecutor with 
the office of the Director of Public Prosecutions. 

18 R v War Pensions Entitlement Appeal Tribunal; Ex Parte Bott (1933) 50 CLR 228, 256.
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and alter as storytellers take the stand; an environment in which ‘facts are the main point of 
controversy between the parties’.19 Through questioning, objection and argument, lawyers bear 
responsibility for the stories that are told, enabling or silencing narrative threads within the 
constraints of the process. 

It is certainly possible to read, listen to or observe these narratives and study the operation 
of the laws of evidence upon them, thereby developing an understanding of the legal principles 
involved. Yet, as observed by Andrew Palmer, ‘it can be difficult for students to understand 
the purpose and operation of the rules of evidence when they are divorced from the process of 
proof.’20 It is, according to Palmer, effectively like teaching someone to drive without having 
them get behind the wheel.21 Taking the wheel in terms of the operation of the laws of evidence 
arguably requires having students take to their feet as actors in a fictional trial. In so doing, they 
assume responsibility, practically and morally, for the evidence that emerges. To advance their 
case, they must necessarily develop a comprehensive understanding of trial process, practice and 
the applicable principles of evidence. Objections as to the admissibility of evidence, the form of 
questions put to witnesses and the content of answers must be taken and answered, and in those 
moments the trial and the interests of justice — albeit fictional — may hang in the balance. This 
weight of responsibility is a driver of learning. Indeed, it is not difficult for students to imagine 
the consequences of ineptitude in a real trial setting: cases lost, victims disbelieved, innocent 
defendants imprisoned. And then, ultimately, from a more critical perspective, students come 
to understand that these same consequences can be attendant despite diligent application to the 
task as a consequence of the complexities and shortcomings of the process itself.

As should be clear, the model I adopted for teaching evidence law, and am now advocating, 
is an experiential one — an approach of wider application with strong pedagogical roots.22 
Experiential learning requires learners to engage with theory and practice in an integrated 
learning cycle.23 In an experiential learning model, it is not enough to simply study theory, nor 
is it enough to simply engage in practice. The relationship between the two must be explicitly 
fostered and maintained:

It is not enough just to do, and neither is it enough just to think. Nor is it enough simply to do 
and think. Learning from experience must involve links between the doing and the thinking.24

An experiential learning model for evidence law requires a focus on both the articulation of the 
rules of evidence and on the process of proof. It requires a learning model that makes explicit 
the links between the two — a learning model where students engage directly and actively 
with the process of proof, applying the rules of evidence in the setting from which they arise.25 
According to Kift, experiential learning involves taking the learner through a four stage cycle of 
principle formation, planning, doing and reflecting.26 ‘The cycle may be entered by the learner 
at any stage, but the process must be followed sequentially.’27 As it applies to the model I have 
adopted — using the trial as the centrepiece — it requires cyclically enabling and facilitating 
students to:

1. think about the process of adducing evidence in the trial and the principles of admissibility 
and exclusion that may apply to that evidence; 

19 Palmer, above n 1, 117.
20 Ibid 131.
21 Ibid.
22 See generally, Kift, above n 4, 61, for a discussion of experiential learning theory.
23 David Kolb, Experiential Learning: Experience as the Source of Learning and Development (1984) 

in Kift, above n 4, 61.
24 Gibbs, above n 10, 9.
25 Ligertwood, above n 1, 239.
26 Kift, above n 4, 62-3, by reference to Kolb, above n 23.
27 Ibid 63.

176



teachIng evIdence law wIthIn the framework of a trIal

2. plan and prepare to engage in the process of adducing that evidence, guided by these 
principles; 

3. actively engage in the process of adducing evidence through witness examination and 
argument for or against the admissibility of aspects of their evidence; and

4. reflect upon that engagement to develop new understandings, returning the student to step 
one. 

The added attraction to, and justification for, this model in relation to evidence law is that it 
closely approximates the experience of a trial lawyer, enabling transferability of skills from the 
‘classroom’ to the ‘world of work’.28 According to Palmer, the ‘evidential tasks of a lawyer’ may 
be categorised as follows: 29

• fact investigation and the gathering of evidence;
• organisation and analysis of the evidence in preparation for trial;
• making arguments about the admissibility of evidence; and
• the adducing of evidence at trial itself.

By reference to the learning cycle undertaken in evidence law at the University of Canberra, fact 
investigation together with organisation and analysis of evidence are aspects of the planning 
stage of trial, whilst making arguments about admissibility and adducing evidence are aspects 
of the active engagement stage of trial. Necessarily, both are informed by the thinking stage, 
and, to effect learning, both are followed by reflection. 

Requiring students to take to their feet in a fictional trial therefore presents as an appropriate 
experiential learning model for evidence law, whilst at the same time confronting ‘students 
with situations and problems which resemble those they will eventually have to tackle’30 should 
they choose to become trial lawyers. That this is so is hardly surprising. Experiential learning 
is taking place all the time at the ‘coalface’ of trial practice, as the advocate cycles through the 
thinking, planning, actively engaging and reflecting stages with each new brief. The structure 
may not be explicit, the time for lengthy reflection may not be there and, to a greater or lesser 
extent, the advocate may be assisted by mentors or colleagues, but with varying degrees of 
efficacy, the cycle continues. 

With appropriately adapted learning materials and assessments, bringing the trial to the 
classroom enables explicit and ongoing links between theory and practice. And, further, it 
provides the critical potential — not always available to the practitioner — for students to 
step beyond their roles in the trial to consider the injustices inherent in the adversarial system 
of evidence law. In the following section, I provide a description of the teaching activity and 
assessment tasks undertaken by students of evidence law at the University of Canberra in 2008. 

III. desIgnIng the course – the trIal of James swIfty 
In 2007, delivery of the evidence law unit at the University of Canberra was by way of four 
contact hours: a two-hour lecture, a one-hour lecture and a one-hour tutorial each week. On 
taking responsibility for the unit in 2008, I did not alter these time allocations. I moved the 
tutorials to the moot court, capping student numbers at 18 to enable each student to appear in 
the trial.31 I then set about organising and developing material for delivery in lectures in answer 
to the question: what do you need to know to take to your feet in a trial? Notably, the Uniform 
Evidence Acts32 and many evidence law texts33 are largely organised in answer to this question, 

28 Gibbs, above n 10, 4.
29 Palmer, above n 1, 122.
30 Gibbs, above n 10, 4.
31 Initially there were about 80 students enrolled, requiring five tutorials.
32 See, eg, Evidence Act 1995 (Cth).
33 See, eg, Miiko Kumar, Stephen Odgers and Elisabeth Peden, Companion to Uniform Evidence Law 

(2nd ed, 2007); Kenneth Arenson and Mirko Bagaric, Rules of Evidence in Australia (2nd ed, 2007).
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and lend themselves to this teaching approach. I selected a text,34 complete with case extracts 
to enable students to grapple with and apply judicial decisions and reasoning to the issues 
presenting in the trial before them. And, by and large, I maintained the commitment that if 
material could not be made relevant to the trial, or at least intelligible by reference to the trial, 
then it would not be taught.35 I produced the following resources:

A. The Brief
I created a fictional trial brief in the case of James Swifty, in which it was alleged that he had 
robbed an elderly woman inside a bank after she had made a withdrawal. It was a trial in which 
the ultimate issue was the identity of the robber. The brief contained an indictment, a case 
statement, client instructions and a criminal record, together with nine witness statements, one 
for each week that the trial ran in tutorials. Inadmissible material, or arguably inadmissible 
material, was embedded in each witness statement, such that as the weeks progressed, so did 
the arguments of students at the bar table in relation to principles of evidence. Largely following 
the scheme of the Uniform Evidence Acts,36 the issues progressively embedded were relevance, 
hearsay, admissions, opinion, tendency and coincidence, credibility, character, identification 
and discretions. Students were permitted to make limited arguments about the exercise of a 
discretion from an early stage. Further, their knowledge was expected to be cumulative, in 
the sense that by the time final witnesses took the stand, objections could be taken and argued 
over in relation to all preceding principles, though the focus remained on the specified weekly 
content. 

The progressively developing brief, with its nine witnesses, was central to the teaching 
model adopted. It was the brief that enabled lectures to keep pace with the trial, maintaining the 
link between theory and practice. And it was this strategy of a developing brief, above all others, 
that made the unit distinctive.37

Authenticity was provided thanks to the provision by the ACT Director of Public Prosecutions 
of appropriate templates for court documents and witness statements, and the provision, by the 
Australian Federal Police, of a fictional criminal record for our defendant. However, authenticity 
was to some extent compromised by the need to comprehensively address the many principles 
that determine evidential admissibility in trial proceedings. Time limitations and the fact that 
students were playing the roles of witnesses further dictated the content of the evidence sought 
to be adduced. For example, in relation to opinion evidence, the witness was somewhat of a 
‘straw expert’: a student doing their best to justify an opinion as to the identity of the robber 
based upon tenuously supported face and body mapping techniques, applied to poor quality 
closed circuit television footage.38 All student witnesses were provided with limited written 
and verbal instruction — occasionally in secret to procure hostility or oral evidence that was 
inconsistent with their written statement. And, generally, they performed well, demonstrating 
creativity where it was required as well as providing, for their questioners, a level of uncertainty 
in relation to their responses. Finally, in order not to overwhelm students with material for 
analysis, witness statements in the brief were released progressively, contrary to fundamental 
principles of advocacy that require an advocate to master an entire brief before taking to their feet 

34 Kumar, Odgers and Peden, above n 33.
35 Despite teaching a criminal trial, it was, in general, not difficult to explain the variations applicable 

to the civil jurisdiction. 
36 See, eg, Evidence Act 1995 (Cth) ch 3, flow chart at beginning of chapter 3. 
37 I would like to say that this approach is unique, given that I have not been able to identify a like 

model. However, my research has not been sufficiently comprehensive to make this claim. 
38 In relation to this witness, students for the prosecution and defence had to examine an expert and 

argue for and against the admissibility of the expert’s evidence in the trial, having regard to the 
Evidence Act 1995 (Cth) s 79 – which sets out an exception to the opinion rule based on specialised 
knowledge – and the case of R v Hien Puoc Tang (2006) 65 NSWLR 681.
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at trial.39 However, given that the competing prosecution and defence theories of the case were 
developed in conjunction with the students and designed to accord with all witness statements 
to be released, this did not present a problem. Indeed, it fostered a sense of anticipation as 
students waited for each new statement to be released to determine whether the prosecution 
would get nearer their goal.40 

B. Lectures
In order to prepare students to take to their feet in week three of semester, lectures commenced 
with a focus on trial process and procedure, roles of prosecution and defence, burden and 
standard of proof, and the first principle of admissibility, relevance. Preparing a case theory, 
and analysing evidence to be adduced, necessarily requires an understanding of the facts at 
issue in the trial, and the potential for evidence to ‘rationally affect (directly or indirectly) the 
assessment of the existence of the facts in issue in the’41 trial. This required close attention 
being paid to the elements of the offence with which James Swifty was charged.42 Accordingly, 
relevance was the focus from the outset, in conjunction with consideration of testimonial and 
other forms of evidence, and the process of witness examination. Students were encouraged 
to consider the practices of effective trial advocacy43 as inextricably tied to the principle of 
relevance and case theory. 

Prior to the commencement of witness examination in tutorials, the last lecturing hour of 
each week was refocused to explicitly address the witness statement for the following week’s 
tutorial. This was designed to assist students to analyse the evidence to be adduced, and consider 
their tactical approach, in the context of what they had learned so far in the unit. This lecturing 
division then continued throughout the semester until the trial was concluded.

Once the trial had concluded, lectures took a more critical focus as I sought to highlight 
the shortcomings of the trial process, and reform efforts, by requiring students to consider 
experiences of many Indigenous Australians and child victims of sexual assault. These two 
specific groups were chosen because of their particular, and well documented,44 vulnerabilities 
as witnesses: whether these result from historical, cultural and linguistic factors in the case of 
Indigenous Australians, or developmental and situational factors in the case of child victims 

39 The unit was not designed to usurp the need to offer a specialist advocacy elective for those 
interested in pursuing a career as an advocate. Indeed, it is worth noting that students were not 
required to prepare an opening or closing address. Despite this, the skills taught to enable the trial 
would complement additional training in the field of advocacy. 

40 At the conclusion of the evidence for the prosecution, students remained in a state of uncertainty 
about whether or not James Swifty was guilty, an uncertainty warranting acquittal. This was 
frustrating for some, and prompted certain students to ask for James Swifty himself to be called, in 
the expectation that he would either vindicate himself or demonstrate his guilt. I am still considering 
the dramatic merits of this suggestion, though I regard the ultimate factual uncertainty as central to 
the premise of the unit, and capable of providing students with a valuable lesson. 

41 Evidence Act 1995 (Cth) s 55.
42 Smith v The Queen (2001) 206 CLR 650, 654 (Gleeson CJ, Gaudron, Gummow and Hayne JJ).
43 Students were introduced to Irving Younger’s Ten Commandments of Cross-examination, The Art 

of Cross-Examination, ABA Monograph Series No. 1 (ABA Section on Litigation 1976). Younger’s 
Ten Commandments are: (1) be brief; (2) use plain words; (3) use only leading questions; (4) be 
prepared; (5) listen; (6) do not quarrel; (7) avoid repetition; (8) disallow witness explanation; (9) 
limit questioning; and (10) save the ultimate point for summation. See also Peter Berman QC, 
The Ten Commandments of Evidence in Chief (2002) Public Defenders Office NSW <http://www.
lawlink.nsw.gov.au/lawlink/pdo/ll_pdo.nsf/pages/PDO_tencommandments> at 26 September 2009.

44 See, eg, Diana Eades, ‘Telling and Retelling Your Story in Court: Questions, Assumptions, 
and Intercultural Implications’ (2008) 20(2) Current Issues in Criminal Justice 209-30; 
Christine Eastwood and Wendy Patton, The Experiences of Child Complainants of Sexual 
Abuse in the Criminal Justice System (2002) Criminology Research Council <http://www.
criminologyresearchcouncil.gov.au/reports/eastwood.html> at 26 September 2009.
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of sexual assault. By this stage of the program of study, all students had taken on the role of 
questioner, and many had been in the position of a witness. All were therefore in a position to 
understand courtroom and trial dynamics, and — with the assistance of additional readings — 
to appreciate the potential for alienation, trauma and injustice. Ultimately, students were asked 
to come to terms with the relationships of power that exist within the trial process. 

C. Assessment
I adopted an ‘authentic assessment’45 approach to enhance learning outcomes, approximate 
reality, and foster the critical link between theory and practice. This required the integration of 
assessment with activities undertaken by students throughout the semester, to stimulate a ‘wide 
range of active responses’ and necessitate critical decision making.46 These active responses 
and critical decisions were designed to mimic those required of a practising trial lawyer. Each 
student was required to appear as counsel for the defence or prosecution and was marked on 
their preparation and presentation, the effectiveness and fluency of their witness examination, 
their responsiveness to objections and queries from the bench, and the strength and content of 
their submissions in relation to the evidential principles of admissibility. At the time of their 
appearance, students were required to submit a short, written ‘outline of argument’ in an approved 
format, relating to the particular evidential issue or issues that arose in the week that they were 
required to appear. The purpose of this assessment was to focus their thinking, facilitate their 
oral argument, and give them the experience of preparing a document of appropriate quality for 
court submission.47 

Students received immediate oral feedback on their performance, questioning approach and, 
in particular, on their handling of the evidential issues that arose. This feedback was given by 
myself, both ‘in role’ as the judge in the trial making rulings, and as a tutor at the conclusion 
of the trial exercise each week. Oral feedback allowed all within the tutorial group who had 
observed the efforts of their peers to benefit from an immediate critique, and indeed provide 
their own, to enable reflection and crystallisation of principles and processes. 

Students were further required to maintain and submit a ‘trial chart’48 for assessment which 
demonstrated their analysis of the witness statements of seven of the nine witnesses that were 
called to give evidence in the trial, complete with reasoned objections or responses to potential 
objections, and commentary of use for preparing witness examinations. In the chart, students 
were required to summarise the witness’s evidence in one column and record against it, and in 
a second column, the relevance, practical importance and evidential issues arising from that 
evidence.49 This approach proved useful to ensure students maintained engagement with the 
trial, even when they were not appearing as counsel. Unfortunately, in 2009, whilst the ‘trial 

45 See generally, Jan Herrington and Anthony Herrington, ‘Authentic Conditions for Authentic 
Assessment: Aligning Task and Assessment’ in Alison Bunker and Iris Vardi (eds) Critical Visions 
: Thinking, Learning and Researching in Higher Education: Proceedings of the 2006 Annual 
International Conference of the Higher Education Research and Development Society of Australasia 
Inc (2006) 146-51.

46 Ibid 147, for a more complete set of descriptors for authentic assessment.
47 In this case, I adopted a format deemed acceptable by the Supreme Court of the Northern Territory 

for an outline of argument on appeal. It is perhaps less likely for such a document to be submitted 
in support of voir dire submissions at the point of trial, yet the requirement served its intended 
purpose. 

48 Whilst I was introduced to the idea of a trial chart as an undergraduate in an advocacy course and 
used the idea during my time as advocate, I was unable to locate an appropriate template in the 
advocacy texts I canvassed prior to teaching the course. This was perhaps because what I wished 
students to develop could more properly be likened to a ‘witness chart’. 

49 As a practitioner I added a third column, with points for cross-examination, to enable the ordering 
and focusing of questions in a manner not governed by the original narrative order of the statement.
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chart’ method will be maintained, it will no longer be assessable, as the trial brief remains 
largely the same and assessment would therefore be compromised. 

At the conclusion of the unit, students were required to sit a two-and-a-half-hour exam 
comprising two tasks:

1. The rapid analysis of a fresh brief of evidence in a new trial in order to demonstrate 
their grasp of the practical and theoretical aspects of the law of evidence. The approach 
to be adopted accorded with that taken in weekly witness statement analysis lectures 
throughout the semester and was the subject of a favourable independent review.50

2. The critical discussion of the experience of a vulnerable witness group by reference to 
assigned readings and the student’s own experience in the trial, and the evaluation of law 
reform approaches to enabling all voices to be heard.

D. Experiential Learning through Delivery and Assessment
Through the combination of delivery methods and assessments, students were arguably required 
to enter and progress through the experiential learning cycle51 on 10 occasions throughout the 
course, once for each witness and then finally in the exam. For each witness, students were 
required to think about the process of adducing evidence and the principles of admissibility. 
Students were required to plan to engage in the process, either directly or as assessed through 
the trial chart. They were required to actively engage through appearance, observation of their 
peers, and in the exam. And, finally, students were required to reflect following their appearance, 
during tutorials and in preparation for the exam. 

Iv. student responses and reflectIon 
In an anonymous student feedback survey, completed towards the end of the semester, students 
were asked to specifically comment on the focus of the unit on witness examination and witness 
statements. In particular, they were asked whether, in their view, it assisted them to understand 
the principles of evidence law. As largely final-year students, familiar with other methods of 
instruction, they were in a position to provide a sound indication of the success or otherwise of 
the approach. Of the 59 respondents to the survey, 56 indicated that the approach and focus of 
the course had assisted them to understand the principles of evidence law. Three respondents 
did not specifically answer the question but were positive about the course in response to other 
questions. In particular, students commented that: 

The semester-long mock trial was an excellent way to achieve and maintain student involvement 
at the highest level.52

It really enabled me to focus on the relevant issue being taught as covered that week. Without 
this exercise, I believe that I would have missed a vital part of making the connection between 
theory and practice.53

50 An independent examination review conducted by Professor Neil Andrews of Victoria University in 
relation to a similar ‘brief of evidence’ exam sat by students in the parallel Juris Doctor unit taught by 
me concluded that: 

 The examination question is a very good and fair assessment of evidence law which covers issues 
which graduates are likely to encounter in early stages of practice and it is appropriately layered 
with issues which enable better students to demonstrate their deeper understanding of the law and its 
application.

51 Kift, above n 4, 62-3.
52 Internal 2008 On-line Unit Satisfaction Survey, open text comments. 
53 Internal 2008 Feedback on Teaching student survey response.
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Stepping through statements is a practical way of understanding the content. Building upon each 
theory weekly was awesome.54

Taking responsibility for the oral examination of a witness and arguing objections caused 
significant apprehension, but, in my estimation, resulted in a generally high standard of 
presentation and engagement with the subject matter of the unit. Student responses were again 
supportive of this contention:

Although this seemed extremely daunting, it was great in enabling a greater level of 
understanding. It showed how the theory directly related to the practical.55

Witness statements and examinations were a great way to bring a practical element to the course 
and to help understand where evidence law is most relevant … Having students explain concepts 
and set them out before a court also worked really well in demonstrating principles and how 
they are used every day in courtrooms.56

In consideration of student feedback and my own reflection in the lead-up to running the course 
again in 2009, I have made a number of alterations designed both to foster desirable graduate 
attributes or ‘transferrable skills’57 and further the process of experiential learning. In particular, 
students will be offered the opportunity to participate in pairs, fostering their capacity for 
teamwork. Each member of the pairing will be required to assume primary responsibility for 
questioning and oral argument on one occasion. This means that, as a pair, they will be actively 
engaging in the trial, as participants, on two occasions rather than one. Further, strict time limits 
will be applied to oral argument in support or response to objections to ensure there is sufficient 
time for oral feedback to be provided by the judge in the tutorial for the benefit or all students, 
to promote the reflection stage of the experiential learning cycle. Ultimately, when appropriate 
recording facilities are available in the moot court, as they should be by 2010, the opportunity 
will present to have students consider and critique their own performance and handling of 
evidential issues, with all the lessons that type of reflection can provide. 

Iv. comparIsons wIth other ‘In practIce’ evIdence courses 
In order to contextualise and differentiate the approach taken at the University of Canberra, I 
will briefly consider the evidence law subjects taught by Andrew Palmer from the University 
of Melbourne and Andrew Ligertwood from the University of Adelaide. Palmer, taking a ‘new 
evidence scholarship’ approach,58 teaches evidence law with a focus on the process of proof and 
factual analysis. In particular, the University of Melbourne course focuses on the ‘organisation 
and analysis of the evidence in preparation for trial.’59 The course does not, however, require 
students to take to their feet in a simulated trial. Arguably, therefore, whilst students have grasped 
the wheel and started the engine, they have not yet put the car in motion. According to Palmer:

…the highly performative nature of the ... task ... – the mechanics of actually adducing evidence 
– makes it difficult to teach and assess in a mass-enrolment subject (so therefore unsuitable for 
transfer to the LLB), and arguably means that it is better left for specialist advocacy courses.60

I acknowledge that the ‘quality of a student’s trial presentation can only be as good as the quality 
of their pre-trial preparation’61. However, the excitement, apprehension and responsibility 
entailed in conducting witness examination and evidential argument is a critical motivator of 

54 Ibid.
55 Ibid.
56 Ibid.
57 See, eg, Kift, above n 4, 50-6, for discussion of transferable skills.
58 Palmer, above n1, 109.
59 Ibid 122, 123.
60 Ibid 123.
61 Ibid.
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pre-trial preparation, and productive of an holistic understanding of the law of evidence. The 
untamed complexity and humanity of the trial process is apparent with the witness in the stand, 
along with the strengths and flaws in a student’s pre-trial preparation – taking to your feet can 
be both terrifying and transformative. 

Andrew Ligertwood takes a more performative approach to teaching evidence law at the 
University of Adelaide. Perhaps in acknowledgment of concerns raised by Palmer, Ligertwood 
teaches the law of evidence in combination with a compulsory advocacy unit.62 Students must 
take each subject at the same time, and evidence lectures and seminars run parallel to mock-trial 
exercises in the advocacy unit.63 According to Ligertwood:

Four years of teaching these combined courses have convinced me that student participation 
in evidence marshalling exercises and mock trials has not just resulted in a much greater 
appreciation by students of the evidential rules, but has also given them a greater appreciation 
of the complexity of the process.64 

Whilst Ligertwood’s approach and experience is confirming, the question arises: am I asking too 
much of students in the limited time available? Particularly as the combined course run at the 
University of Adelaide has almost twice the number of face-to-face teaching hours as evidence 
law at the University of Canberra. There is no easy answer to this question. Whilst the doctrinal 
content of the unit has been reorganised and tailored since 2007, it has not been significantly 
reduced. Thus, students in the 2008 unit were being asked to rapidly master practice and process 
at the same time as principle. In my view, results, experience and reflection demonstrate that 
students have this capacity. Given responsibility as lawyers in a fictional trial, students rose to 
the challenge, enhancing their educational outcomes. 

vI. concludIng thoughts 
For evidence law teachers who may be interested in adopting an approach that requires students 
to take to their feet in a mock trial, two further questions may immediately present themselves: 
Does teaching of evidence law in this way require a courtroom? And does the lecturer need to 
have practised trial evidence law? The answer to each of these questions must surely be that 
it helps. Whether it is essential is another matter. On many occasions throughout the semester 
when the moot-court was unavailable, the trial continued in a standard classroom. Tables and 
chairs were moved to recreate, as closely as possible, the courtroom set-up and students had 
little difficulty performing the tasks assigned of them despite the less formal setting. Indeed, 
such conditions are authentic, in so far as they are standard on bush-court circuits throughout 
Australia. In relation to the second question, my answer is more guarded. As lecturers teaching 
principles and processes ‘calculated to prevent error and elicit truth’65 in the courtroom, we 
must to some extent engage with the practice from which the principles and processes arise. 
One possibility for the non-practitioner is to engage practitioners to run tutorials, and perhaps 
deliver guest lectures in relation to the practice of advocacy and methods of adducing evidence.66 
Ideally, a text could be provided containing a suitably authentic, yet creative, mock-trial brief, 
prepared by experts.67 In the event that such resources are not available, and even where they 
are, the non-practitioner or even the junior practitioner — as I am — must be prepared to appear 

62 Ligertwood, above n 1, 252.
63 Ibid 253.
64 Ibid 254.
65 R v War Pensions Entitlement Appeal Tribunal; Ex Parte Bott (1933) 50 CLR 228, 256 (Evatt J). 
66 In 2009 at the University of Canberra, it is intended that a number of the tutorials will be run by a 

senior prosecutor from the DPP. 
67 Kumar et al, above n 33, provide a case file complete with witness statements in their text which is 

referred to throughout, providing practical application of principles discussed. However, this case file 
does not contain sufficient witness statements for use within the program of teaching as described in 
this article, nor are admissibility issues progressively embedded to enable a semester long trial. 
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‘naive or uninformed’;68 prepared to make mistakes. After all, the courtroom is a dynamic 
environment in which errors are made, efforts to elicit truth fail, and the complexities of the 
process and principles can obscure the humanity of what is ultimately a process of resolving 
factual disputes. Why not expose students, first hand, to these complexities and allow them to 
grapple with evidence law, the purpose and relevance of which will be immediately apparent to 
them as they take to their feet? 

68 Ligertwood, above n 1, 239.

184



ImprovIng performance In contractual problem 
SolvIng: clarIfyIng crIterIa and StandardS through 

the uSe of exemplarS

John Juriansz* and david newlyn**

AbstrAct

the implementation of criterion and standards-based assessment regimes in institutions of 
higher education has been driven by the belief in its capacity to support student learning and 
in its support of transparent and defensible assessment judgments. however, the provision 
of criteria and standards alone is insufficiently robust to ensure that students are adequately 
equipped with the requisite knowledge to satisfy the stated criteria and standards. this paper 
concerns the first phase of a larger research project which aims to contribute to the development 
of the effectual use of criteria and standards by the introduction of exemplars in a systematic 
fashion into the learning resources provided for students engaged in llb units. 

In this phase of the project, students were provided with access to five annotated exemplars 
of law assignments. these exemplars contained detailed feedback on papers which had 
received fail, pass, credit, distinction and high distinction grades. each paper received detailed 
individualised comments in addition to the various performances being mapped against the 
articulated criteria and standards. two questionnaires were developed to test the impact of 
exemplars on students’ experience in the performance of assessment tasks: one during the 
preparatory phase of assessment completion and one following submission of the assessment. 
these surveys will be continued over a number of years in an attempt to discern how student 
learning and teaching practices can be best improved. this paper sets out our preliminary results 
and outlines our objectives to further refine the use of exemplars.

I. IntroductIon

contemporary legal education has increasingly moved towards the requirement of an express 
articulation of assessment criteria and standards in an effort to ensure objective legitimacy in the 
measurement of student performance.1 this trend towards objective pedagogical transparency 
has become a hallmark of best practice in many australian law schools.

despite these worthy goals, the provision of criteria and standards alone is insufficiently 
robust to ensure that students are adequately equipped with the requisite skills and knowledge 
to satisfy the stated criteria and standards. this paper marks the first phase of a larger research 
project which aims to contribute to the development and implementation of criteria and standards 

* John Juriansz is a lecturer at the university of Western Sydney where he lectures in contract 
law and equity, trusts and remedies. his previous commercial experience includes commercial 
litigation and mergers and acquisitions work at mallesons Stephen Jaques and gilbert + tobin 
lawyers.

** dr david newlyn is a lecturer at the university of Western Sydney where he lectures in 
Introduction to business law and contract law.

1 Kathryn ecclestone, ‘‘I Know a 2: I when I See It’’: understanding criteria for degree 
classification in franchised university programs’ (2001) 25 Journal of Further and Higher 
Education 301; berry o’donovan, margaret price and chris rust, ‘Know What I mean? 
enhancing Student understanding of assessment Standards and criteria’ (2004) 9(3) Teaching in 
Higher Education 325; berry o’donovan, margaret price and chris rust, ‘developing Student 
understanding of assessment Standards: a nested hierarchy of approaches’ (2008) 13(2) Teaching 
in Higher Education 205; d royce Sadler, ‘Indeterminacy in the use of preset criteria for 
assessment and grading’ (2009) 34(2) Assessment & Evaluation in Higher Education 159.
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by the introduction of exemplars in a systematic fashion into the learning resources provided 
for students enrolled into contract law, a compulsory llb unit at the university of Western 
Sydney in which the assessments consist of legal problem solving tasks. 

contract law is a compulsory first-year law unit offered simultaneously across two 
campuses each autumn semester. for formal assessment purposes, students in contract law 
have traditionally undertaken two items of assessment: a take-home assignment and a formal 
examination.2 this research project examines the formal take-home assignment.

early in 2009, all students undertaking contract law were provided with access to five 
annotated exemplars of 2008 contract law student assignments. these exemplars contained 
detailed feedback on papers which had received fail, pass, credit, distinction and high distinction 
grades. In addition to the detailed individualised comments, each of the performances were 
mapped against the articulated criteria and standards. two questionnaires were developed to 
test the impact of exemplars on students’ experience in the performance of the major in-term 
assessment task: one during the preparatory phase of the assessment task and one following 
submission of the assessment. these surveys will be continued over a number of years in an 
attempt to discern how student learning and teaching practices can be best improved. 

II. crIterIA And stAndArds-bAsed Assessment

during 2006, the School of law at the university of Western Sydney set out on an enterprise to 
revamp its assessment regime by developing a criteria and standards-based assessment policy 
which is to be fully implemented by 2010. this new policy has sought to clarify aspects of the 
pedagogical and philosophical bases of this newly adopted assessment practice. fundamental 
to this new policy have been the loaded concepts of ‘criteria’ and ‘standards’. Criteria have 
been described as the ‘specific performance attributes that the assessor takes into account when 
making a judgment about the student response to the different elements of the assessment task’.3 
Standards have been defined to refer to ‘statements describing the level or quality of student 
performance in an assessment task’.4

III. student (And Assessor) comprehensIon of  
Assessment crIterIA And stAndArds

assessment has been identified as the primary driver of student learning. paul ramsden 
emphatically stated that assessment ‘always defines the actual curriculum’ so that assessment 
tasks which require students to demonstrate their command of content through the practical 
application of legal problem solving skills, for example, are key to the successful promotion 
of effective student learning.5 accordingly, any assistance that can be provided to explain 
the expectations of the assessment task will assist the students to effectively and efficiently 
target their assessment responses. that is, when teachers publish the anticipated standards 
of assessment criteria necessary to achieve a certain grade – and the student is afforded an 
opportunity to understand these standards – the student will know what is expected of them and 
how the teacher will judge their performance. likewise, chris morgan et al have stated that:

[a]s assessment tasks become more centred on learners and their learning needs, students want 
to know how they are performing against set standards for performance … clear standards of 

2 during the semester in which this research project operated, the first take-home assignment 
constituted 40% of the final mark and the final exam constituted 60%. 

3 Susan armstrong et al, Developing an Assessment Guide to Support the Implementation of a 
Criteria and Standards-based Approach to Assessment at UWS (2008) 4.

4 Ibid. See further, d royce Sadler, ‘Specifying and promulgating achievement Standards’ (1987) 
13(2) Oxford Review of Education 191, 194; Sadler, above n 1, 160.

5 paul ramsden, Learning to Teach in Higher Education (2nd ed, 2003) 182.
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expected student performance have increasingly become recognised as the vital ingredient in 
effective assessment.6 

this view resonates with John biggs’ statement that ‘[i]n criterion-referenced assessment, 
students see the situation as a designated learning experience; to get a high grade they have to 
know the goals and learn how to get there, with a premium on attributions involving effort, study 
skill and knowing the right procedures.’7 accordingly, the pedagogical reasoning underpinning 
this criterion-based approach asserts that assessment results will be dependent upon each student 
learning the appropriate knowledge and skills necessary to satisfy the assessment tasks.

adherents of criterion-based assessment have commonly asserted that the transparency of 
assessment criteria and standards to both staff and students alike could be achieved fairly simply 
through the development and application of explicit assessment criteria and grade descriptors 
which are tailored to the specific context of a particular unit and discipline.8 

to this end, a criterion assessment grid – or rubric – was developed in the subject llb unit that 
plotted commonly used assessment criteria in matrix format against grades, resulting in grade 
descriptors that detailed acceptable performance for each criterion at each grade. (In addition 
to the rubric, various other systems which attempt to map explicit standard parameters include 
‘grading schemes’, ‘scoring keys’ or ‘guides’, ‘criteria sheets’ and ‘primary trait analysis’).9 
these grading schemes which employ fixed sets of criteria have become ‘firmly established in 
higher education’.10 however, the success of this rubric in achieving the effective transmission 
of meaningful knowledge on assessment standards and criteria to students does not appear to 
have been an easy nor wholly successful objective. Substantial difficulties were encountered: 
‘first, in the clear and precise articulation of marking criteria and standards and, secondly, in the 
accurate receipt of this understanding by relevant participants undermined their effectiveness 
of the project (emphasis in original).’11 berry o’donovan, margaret price and chris rust cite 
their common experience with comprehensive rubric and marking guides and state that they 
‘failed to transfer meaningful knowledge on standards and criteria’ to students (or to individual 
staff members tasked with marking the respective assignments).12

to explain this view, verbal descriptions of standards are always somewhat vague or fuzzy, 
and often a matter of degree – indicative of relative, rather than absolute positions and are 
context dependent.13 Sadler has argued that fuzzy levels are unavoidable in standards specified 
in linguistic terms. he states:

[v]erbal descriptions are always to some degree vague or fuzzy … fuzzy standards are implied, 
for example, when it is said that a dissertation is highly original, that a solution to a problem is 
elegant, that a student’s understanding of entropy is thorough, or that a teacher is competent. In 
each of these cases, the standards are designated by linguistic terms … a fuzzy standard cannot, 
therefore, be defined into existence. any attempt to create a formal definition in terms of simpler 
elements succeeds only to the extent that the simpler elements are easier to understand. however, 
such a definition has little or no constitutive power and remains essentially tautological because 

6 chris morgan et al, The Student Assessment Handbook: New Direction in Traditional and Online 
Assessment (2004) 4.

7 John biggs, Teaching for Quality Learning at University (2nd ed, 2003) 59.
8 armstrong et al, above note 3, 2-3, 6; Jennifer lingard et al, ‘do Students with Well-aligned 

perceptions of Question difficulty perform better?’ (2008) Assessment & Evaluation in Higher 
Education 1; chris morgan, et al, The Student Assessment Handbook: New Direction in Traditional 
and Online Assessment (2004); cf o’donovan, price and rust, ‘Know What I mean?’, above n 1, 
327; Sadler, above n 1, 159.

9 Sadler, above n 1, 159.
10 Ibid.
11 o’donovan, price and rust, ‘Know What I mean?’, above n 1, 327.
12 Ibid. See also, o’donovan, price and rust, ‘developing Student understanding’, above n 1.
13 Sadler, ‘Specifying and promulgating achievement Standards’, above n 4, 202; o’donovan, price 

and rust, ‘Know What I mean?’, above n 1, 327.
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in the final analysis it rests on interpretations that are based on experience. It is difficult in 
practice to disentangle the meanings of the terms or sentences in a standards specification from 
their significance to assessments of a particular type. to be useful as a standard, assumptions 
have to be made about the experiences and knowledge background of evaluators and consumers 
(emphasis in original).14

further, freeman and lewis have conducted pedagogic research which asserts that the 
assessment criteria themselves were also subject to multiple interpretations by both individual 
staff members and students.15 a response to these difficulties was initially to redraft the grid to 
more tightly specify the criteria and grade descriptors.16 however, Sadler has argued that relative 
terms require an anchor point to communicate definitive standards. In practice, o’donovan et 
al found that a ‘single-minded concentration on the construction of ever more comprehensive 
and precise anchor definitions quickly become self-defeating’ whereby the very precision of 
language and terminology ‘progressed explication away from common parlance and, as a 
consequence, definitions became less accessible to novice students’.17 Secondly, o’donovan 
et al continue, ‘increasing the quantity of explanation makes for unwieldy and less transferable 
definitions’.18 

Iv. exemplArs And the clArIfIcAtIon of stAndArds

exemplars may be defined as key examples chosen so as to be presented to students as being 
typical of various designated levels of competency as mapped against the assessment criteria 
and standards of a given assessment task. exemplars are not synonymous with standards; rather, 
they are merely indicative of them – they specify standards implicitly. put simply, exemplars 
may be examples of student work which has been previously assessed and then held out to 
students as being indicative of a definitive assessment standard. Susan armstrong et al state 
that:

When formulating standards, exemplars can provide teachers with a starting point to begin 
articulating different levels of achievement. exemplars are valuable to students when they are 
encouraged to consider how the exemplars illustrate the standards described in the marking 
scheme. Such activities also develop skills in self assessment, providing benchmarks against 
which students may judge their own performance.19

on the frontispiece of his book Teaching for Quality Learning at University, John biggs 
quotes a short passage from ralph W tyler which effectively underscores the philosophy of 
his educative approach and the purpose of his book: ‘learning takes place through the active 
behaviour of the student: it is what he does that he learns, not what the teacher does’.20 prosser 
and trigwell echo this view by asserting the need for higher education teachers to be more 
aware of how student learning occurs, and further, to be more aware of the context they create in 

14 Sadler, ‘Specifying and promulgating achievement Standards’, above n 4, 202, 204. See also, re 
orton, ‘do tests measure those constructs that people Interpret them to measure?’ (1986) 36 
Educational Theory 233; l hendrickson ‘procedures and results of an evaluation of writing’ (1980) 
2(4) Educational Evaluation and Policy Analysis 19; Sadler, ‘Indeterminacy’, above n 4.

15 richard freeman and roger lewis, Planning and Implementing Assessment (1998).
16 Ibid.
17 o’donovan, price and rust, ‘Know What I mean?’, above n 1, 327-328; berry o’donovan, 

margaret price and chris rust, ‘the Student experience of criterion-referenced assessment 
through the use of a common criteria assessment grid’ (2001) 38 Innovations in Learning and 
Teaching International 74. 

18 o’donovan, price and rust, ‘Know What I mean?’, above n 1, 328. 
19 armstrong et al, above n 3, 38.
20 biggs, above n 7, frontispiece. John biggs quotes ralph W tyler, Basic Principles of Curriculum 

and Instruction (1949).
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the learning environment.21 ‘preparing a context that will allow students to achieve high quality 
learning outcomes may necessitate that teachers write and present their teaching in a student 
focused way’.22 

the use of exemplars – replete with meaningful formative feedback – can facilitate this 
increased awareness by teachers. Sadler states that students should be educated in the use 
of exemplars and how to evaluate formative feedback so that they may be enabled ‘to make 
connections between the feedback and the characteristics of the work they produce, and how 
they can improve their work in the future’.23

Similarly, orsmond, merry and reiling assert that the use of exemplars when employing 
criteria and standards-based assessment can enable students to demonstrate greater understanding 
of the criteria and standards, thereby achieving higher quality assessment outcomes, to increase 
their objective ability to engage in self and peer assessment, and to receive more meaningful 
formative feedback.24

v. proJect methodology

after the conclusion of the operation of the contract law unit in autumn session 2008, the 
research team requested students from the course to supply the assignments that they had 
completed for that semester for use in a research project to be conducted in 2009. at this time, 
students were informed that it was the intention of the research team to use their assignments 
to construct exemplars for use with future students in this unit and that this process would 
be documented for research purposes. from over 400 students who completed the contract 
law unit in autumn 2008, the research team received 21 assignments. It was from these 21 
assignments that five (representing the grades of fail (f), pass (p), credit (c), distinction (d) 
and high distinction (hd) would be chosen for use as exemplars with the autumn 2009 group 
of students. each of these assignments was received in electronic form. the electronic versions 
of the assignment contained no identification of individual students. 

the research team selected the five assignments from the autumn 2008 papers received that 
they believed best represented the criteria under which marks were awarded for that semester. 
a detailed process of annotating each of these assignments was then undertaken. this process 
involved making direct comments onto each of the electronic copies of these assignments which 
indicated with considerable certainty why the papers received the marks that they did. both 
specific and general comments were made onto the papers directly. both positive and negative 
specific comments were made on each of the exemplars used.

Specific comments referred directly to individual sentences or parts of the assignment. for 
example, in the f exemplar, specific comments included: ‘the names of cases and statutes 
need to be written in italics’ as the student had failed to use an appropriate convention in citing 
primary sources for their assignment. for the hd assignment used, specific comments included 
‘the relevant rationes decidendi are well articulated and contrasted against the significant 
minority and dissenting judgments.’

by way of general summative comments the f assignment included: ‘this answer fails to 
sufficiently identify the relevant legal issues and does not apply the law to the facts of the problem 
scenario. the student does not provide a logical and coherent development of argument and they 
fail to appropriately incorporate ideas and arguments from both primary and secondary research 

21 m prosser and K trigwell, Understanding Learning and Teaching: The Experience in Higher 
Education (1999) as cited by paul orsmond, Stephen merry and Kevin reiling, ‘the use of 
exemplars and formative feedback when using Student derived marking criteria in peer and Self-
assessment’ (2002) 27(4) Assessment & Evaluation in Higher Education 309, 320.

22 orsmond, merry and reiling, above n 21, 320.
23 d royce Sadler, ‘formative assessment: revisiting the territory’ (1998) 5(1) Assessment in 

Education 77.
24 orsmond, merry and reiling, above n 21, 321.
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throughout their entire response. far too often the student makes a claim and fails to provide 
any evidence for it. there are also significant problems with referencing of primary sources.’ In 
this way the summative comment aimed to express in a general sense the overall perception of 
the assignment with respect to the grade criteria. by way of contrast, the d exemplar included 
the following summative comments: ‘the student demonstrates considerable knowledge and 
understanding of the subject matters. their answer is structured appropriately and displays a 
coherent argument. they employ a lively and engaging quality of writing’.

In week 5 of the semester, students were asked to complete a survey on their expectations 
of the value exemplars would provide, if any, to the completion of their assignments. In this 
week, the seminar leaders engaged each respective class in a discussion of the purpose, form 
and use of exemplars as an educative tool.25 In week 6, access to the exemplar documentation 
was made available to all students enrolled in the unit. access was provided via the electronic 
blackboard website for the unit. the documentation they were presented with included a full 
copy of the 2008 autumn semester assignment and the annotated exemplars for the grades f, p, 
c, d and hd. 

Students submitted their assignment for 2009 in week 9 of the autumn semester. In week 
11 they were asked to complete a follow-up survey reporting on their experiences in using the 
exemplars towards the completion of their assignments. marked assignments were returned to 
students following the second survey.

ethics approval for this study was obtained from the human research ethics committee.

vI. survey

two assessment experience questionnaires (aeQ) were used in this study. the first aeQ was 
utilised to gauge student attitudes to the issue of whether and how they believed the exemplars 
supported their learning. the aeQ was later re-administered in order to measure the extent of 
change, if any, in students’ perceptions and responses. following a diagnosis of the derived data 
of each of these surveys, it is intended that we may (in our capacity as assessors and teachers) 
make principled changes to the future assessments in the same unit of study. 

accordingly, the purposes of this study were threefold. the study was designed:
• to investigate the usefulness of exemplars in assisting students to learn the necessary 

skills to complete their assignment; 
• to analyse the usefulness of exemplars in providing students with explicit evidence of 

the standard of response to a similarly structured assignment within the same academic 
discipline; and

• to enable students to understand the expectations of the assessment task.
to this end we were interested in evaluating the perceptions that students had of the value 
of exemplars before they made an attempt on their assignment and then comparing these 
perceptions with their views after they had formally completed their assignments. In this way 
our intention was to see the value, from a student’s perspective, of exemplars both before and 
after being exposed to them.

the surveys used in this study have a basis which draws on the theory of personal constructs 
formulated by george Kelly26 and further explained by c t patrick diamond.27 the surveys 
are designed to observe the value judgements that students have applied to the questions they 

25 Jannette elwood and val Klenowski, ‘creating communities of Shared practice: the challenges 
of assessment use in learning and teaching’ (2002) 27(3) Assessment & Evaluation in Higher 
Education 243.

26 george Kelly, The Psychology of Personal Constructs (1955).
27 c t patrick diamond, ‘understanding others: Kellyian theory, methodology and application’ 

(1982) 6 International Journal of Intercultural Relations 395.

190



ImprovIng performAnce In contrActuAl problem solvIng

are presented with and then to compare these initial values with any change which may have 
occurred some six weeks later.

at the beginning of the semester 425 students were enrolled for the unit. the precise number 
of students who were still enrolled during weeks 5 and 11 when the surveys were undertaken is 
not known; however, the number would almost certainly have been fractionally less than that in 
the first week of the semester.

Students were presented with 22 items rated on a 5-point likert scale anchored ‘Strongly 
disagree’, ‘disagree’, ‘neutral’, ‘agree’ and ‘Strongly agree’, and two open-ended question 
designed to capture any other comments that students wished to make about their impressions 
of exemplars at the time. the 22 items were presented to the students in weeks 5 and 11, 
although the text of the items was slightly altered to acknowledge the timing of the survey 
(for example the tense of the words used in the questions needed to be altered).28 the use of 
the open-ended questions was not intended as a method of triangulation or as the basis for a 
mixed methodology of research finding.29 Instead, it was designed with the intended purpose of 
gathering any extra information that may have been available at the time. this paper does not 
examine the information gathered from these open-ended questions.

vII. QuestIonnAIre dAtA

the dataset consisted of 267 respondents for the pre-assignment survey and 127 for the post–
assignment survey. this represents a response rate of 62% and 30% respectively. the following 
table shows the characteristics of those respondents who completed the survey.

Table 1. Characteristics of Participants who Completed the Pre- and Post-
assignment Surveys

Pre-assignment 
Survey

Post-assignment 
Survey

gender:
male 110 53
female 157 74

total 267 127
age:

18-25 186 98
25-35 62 20
35+ 19 9

total 267 127
response rate 62% 30%

28 a good example of this occurs with question number 1. In the first survey, undertaken in week 
5, the text of the question read “I expect this unit to be difficult”. however, in the second survey, 
undertaken in week 11, the text of the question read “I found this unit to be difficult.” clearly the 
essence of the question is the same, but the phrasing has been altered to reflect the change in tense 
in the context of the question now being asked towards the end of the semester.

29 further information on triangulation can be found in Julia brannen, ‘combining Qualitative 
and Quantitative approaches: an overview’ in Julia brannen (ed), Mixing methods: Qualitative 
and Quantitative Research (1992); todd Jick, ‘mixing Qualitative and Quantitative methods: 
triangulation in action’ in John van maanen (ed), Qualitative Methodology (1983).
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all data collected remained anonymous. however, all respondents were asked to indicate their 
day and month of birth on each of the surveys they completed. this was initially requested in 
an attempt to collate individual pre- and post-assignment responses and match these. but, given 
the relatively low response rate to the post-assignment survey, this has not proven practical, nor 
statistically reliable.

the mean and standard deviation for each of the 22 likert scale questions posed in the 
pre- and post-assignment surveys are listed in the following table. also included is the t-test 
significance.

Table 2. Results of Pre- and Post-assignment Surveys

Question Pre-assignment Survey Post-assignment 
Survey

mean Standard 
deviation

mean Standard 
deviation

t-test 
significance

1. I found this unit to 
be difficult.

3.41 1.12 3.92 .80 p<0.0001

2. I expect to get a 
high mark in this unit.

3.53 1.10 3.66 1.12 p>0.05

3. I expect to pass this 
unit.

4.41 .50 4.78 .20 p<0.0001

4. I know what an 
annotated exemplar is.

2.54 .40 4.24 .31 p<0.0001

5. other subjects 
have used annotated 
exemplars.

2.41 .43 2.66 .99 p<0.01

6. In the past I 
have learned what 
is required for 
assessment items from 
the use of annotated 
examples.

2.29 1.44 3.10 .80 p<0.0001

7. my marks will 
improve by studying 
the annotated 
examples.

3.31 1.12 3.93 .79 p<0.0001

8. annotated examples 
have not provided me 
with any benefit.

2.26 1.42 3.22 .54 p<0.0001

9. I think that 
annotated examples 
have helped me to 
understand what 
is required in the 
assessment item.

3.90 .76 4.22 .98 p<0.0001

10. teacher 
constructed/provided 
model examples are 
the same as examples 
provided from 
previous students.

1.51 .45 1.74 .67 p<0.0001

192



ImprovIng performAnce In contrActuAl problem solvIng

11. annotated 
examples are of no 
benefit unless they are 
fully explained by the 
teacher.

3.53 1.12 2.21 .89 p<0.0001

12. exemplars 
increase the level of 
certainty I have over 
what is expected of 
me.

3.51 1.21 4.11 .81 p<0.0001

13. exemplars provide 
consistency for all 
students.

3.72 .32 3.83 .45 p<0.05

14. exemplars provide 
me with guidance of 
how to answer a legal 
question.

3.84 .65 3.81 .91 p>0.05

15. exemplars ensure 
that all students’ 
answers are marked 
consistently.

2.62 1.33 2.96 .82 p<0.05

16. exemplars limit 
my creative ability.

1.95 .67 2.03 .90 p>0.05

17. exemplars 
would improve 
my performance in 
assignments.

3.31 .65 3.93 .39 p<0.0001

18. exemplars should 
not be provided to 
students until after the 
assessment item has 
been marked.

1.67 .43 1.31 .45 p<0.0001

19. I find it difficult to 
know what markers 
expect to see in an 
answer.

4.23 .67 3.73 .99 p<0.0001

20. exemplars limit 
my own ability to 
think.

2.19 1.53 1.30 .98 p<0.0001

21. availability of 
exemplars implies 
more transparency in 
assessment processes.

3.64 1.12 3.76 1.56 p>0.05

22. I would use any 
available exemplars as 
part of my assignment 
preparation.

3.96 .57 4.21 .41 p<0.0001
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the mean and standard deviation of the responses for each of the 22 questions reveals some 
interesting data. the questions within the survey were broadly designed to cover three main 
areas. they were designed to judge a student’s perception of the difficulty of the unit and 
their expected results (question set one), their level of knowledge of and previous exposure to 
exemplars (question set two) and the value they associated with the use of exemplars (question 
set three). While not necessarily always mutually exclusive these three groupings/sets have 
been assigned to the following question numbers. designated as question set one, questions 
which were designed to record a student’s view of the perceived difficulty of the unit and their 
expected results included numbers 1, 2 and 3. Set two questions which were designed to judge a 
student’s level of knowledge of, and previous exposure to, exemplars consisted of items 4, 5, 6, 
10 and 11. designated as question set three, questions which were designed to explicitly judge 
a student’s individual view of the value of exemplars included at least items 7, 8, 9, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21 and 22, although other questions may have intrinsically also indicated 
a student’s view of the value of exemplars. 

It would initially appear that very few of these highlighted question sets or individual items 
have received universal or very strong support from students, with averages for the most part 
being confined to no more than agree (eg, Question 9 pre-assignment survey) or disagree (eg, 
Question 6 pre-assignment survey) scores, rather than the maximum possible strongly agree or 
strongly disagree ranges.

part of this study was also designed to determine whether students’ views towards exemplars 
changed. Specifically one of the aims of this study was to see if the views of students towards 
exemplars changed in any sufficient manner from initially being exposed to the exemplar and 
then completing their assignment. Statistically, as independent samples, the t-test assesses 
whether the means of two groups are statistically different from each other.30 this analysis is 
appropriate whenever comparing the values of two groups. In this study, students were presented 
with the same questions pre- and post-assignment completion and the t-test has been used to 
judge any statistically significant change in their attitudes.31 

Initially it would appear that many of the survey items reveal significant levels of change 
(i.e. results where p is <0.05) between the pre- and post-assignment results. 18 of the 22 items 
show a significant to extremely significant change from a t-test significance perspective. 15 of 
the 22 items show an extremely significant change.

examining the data in detail, first starting with the results for question set one, averages for 
the pre-assignment survey consisted of 3.41, 3.53 and 4.41. averages for the post-assignment 
survey consisted of 3.92, 3.66 and 4.78. there seems to be clear evidence that most of the 
students were of the belief that although this may be a difficult unit, they expected to pass. 
Items 1 and 3 showed an extremely significant change (p<0.0001), whilst item 2 showed no 
significant change (p>0.05).

the results obtained from question set two are more complex. Item number 4 shows a low 
mean of 2.54 in the pre-assignment survey, but this increases quite extremely to 4.24 in the 
post-assignment survey. this results in a statistically significant t-test result (p<0.0001). this 
may be attributed to the participants actually learning what an annotated exemplar was by being 
exposed to it in this or other units of study in the time period between the two surveys. however, 
item 5 would seem to suggest that this increase may be attributed to this unit rather than other 

30 for further information regarding t-tests and their statistical significance, see particularly barbara 
g tabachnick and linda S fidell, Using Multivariate Statistics (3rd ed, 1996) and thomas black, 
Doing Quantitative Research in the Social Sciences: An Integrated Approach to Research Design, 
Measurement and Statistics (1999). also see Quantitative methods in Social Sciences, The T-Test

 < http://ccnmtl.columbia.edu/projects/qmss/the_ttest/introduction_2.html > at 13 october 2009. 
31 In this study, a two tailed t-test is being employed. for those unfamiliar with the t-test, a p score 

<0.0001 indicates that a result is extremely statistically significant, a p score <0.01 indicates a 
result which s very significant, a p score <0.05 indicates a significant result, whilst a p score >0.05 
indicates a result which is not considered to be statistically significant.
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units as the mean for item 5 increased only from 2.41 to 2.66, suggesting that students had not in 
fact been greatly exposed to other annotated exemplars during this period. Item 6 results seem 
to support this further by suggesting that only a relatively small number (at least initially) have 
been exposed to exemplars in the past.

Item 10 adds weight to these findings as it suggests that students have a good understanding 
of the different types of exemplars that they could be provided with. Item 10 was phrased, 
‘teacher constructed/provided model examples are the same as examples provided from 
previous students’, and the pre-assignment survey mean was 1.51, whilst the post-assignment 
mean was 1.74.

as question set three contains the largest number of items and directly relates to the purpose 
of this study, the results obtained need to be discussed in more detail than those of question sets 
one and two.

In particular, items 7, 9, 17 and 22 relate directly to whether a student believes that an 
exemplar can assist in improving their result. pre-survey the means were 3.31, 3.90, 3.31 and 
3.96. post-survey the means were 3.93, 4.22, 3.93 and 4.21. clearly many students are of the 
belief that annotated exemplars can help them to improve their results. these results can be 
contrasted with item 8 which is phrased in a negative manner, but which effectively examines 
the same concept as items 7 and 9, in order to provide some certainty with the results of items 7 
and 9. Item 8 scores a mean of 2.26 in the pre-assignment survey, but that mean did increase to 
3.22 in the post-assignment survey. the scores obtained from these five different, but correlated, 
items add considerable weight to the value of the data which can be gathered from any one of 
the items.

an argument might be made that exemplars may be too prescriptive and limit a student’s 
own ability to think or be creative, or even to answer a problem in a novel or a unique fashion. 
Items 16 and 20, with mean scores of 1.95 and 2.19 in the pre-assignment survey and 2.03 and 
1.30 in the post-assignment survey, seem to indicate that students do not believe that exemplars 
limit their creative ability. these results can be contrasted with items 14, and 19, which were 
centred on a student’s inability to understand what a marker may be looking for. With mean 
scores of 3.84 and 4.23 for the pre-assignment survey and 3.81 and 3.73 for the post-assignment 
survey, this would indicate that even if students were of the view that exemplars limited their 
creative ability, they may be prepared to sacrifice this for the benefit of actually knowing what 
it was that was needed to gain them high marks in an assignment. 

Items 13 and 21 were designed to gauge the student’s perceptions of the value of exemplars 
from the perspective of ensuring that their work would be treated equally and marked fairly 
in comparison to expected norms. With mean scores pre- and post-assignment survey of 3.72, 
3.64, 3.83 and 3.76, there appears fairly clear evidence that students were of the belief that 
exemplars could be valuable for this purpose.

finally, item 8 provides an interesting contrast to all of those other items discussed above. 
this item was designed to measure overall the student’s view of the inherent value of annotated 
exemplars. the item was phrased, ‘annotated exemplars have not provided me with any benefit’. 
the pre-assignment mean was 2.26 and the post-assignment mean 3.22. overall this could 
hardly be considered to be an outstanding endorsement for the use of annotated exemplars.

While the mean scores obtained from each of the relevant items for this question set are 
important and do present valuable data in themselves, some of the more pertinent and valuable 
data is gathered by looking at the t-test significant changes measured in this question set. fourteen 
questions make question set three. of those 14, only 3 do not register at least a significant 
change in value. So the result is that 11 of the 14 do register at least a significant change. Quite 
importantly, 9 of the 14 actually registered an extremely significant change. this is a very large 
proportion and can be used to demonstrate some significant changes in students’ perceptions 
towards the value of exemplars after being exposed to the exemplars and then completing their 
assignments.

195



JournAl of the AustrAlAsIAn lAw teAchers AssocIAtIon 
Within question set three, items 7, 8, 9, 12, 17, 18, 19, 20 and 22 registered an extremely 

significant change. primarily, this demonstrates that the views of the participants about the 
value they associated with the use of exemplars underwent significant change. this significant 
change may be associated with their association to the annotated exemplars used in this research 
project or to some other external factors. nonetheless, extremely statistically significant changes 
in attitudes have occurred. however, the authors are conscious of drawing attention to the 
relatively low response rate, at least compared to the original survey, for survey completions.

vIII. dIscussIon And conclusIon

this research paper has reported on the value of using annotated exemplars for students 
completing a law degree. the literature discussed in this paper suggests that students can benefit 
from being exposed to exemplars during a course of study. Specifically, it appears from the 
literature that exemplars can enable or assist students to demonstrate greater understanding of 
the assessment criteria and standards, aid students to achieve improved academic performances, 
provide students with increasingly more meaningful formative feedback on assessment 
performance, and facilitate students engaging in critical and objective introspective and peer 
judgment of assessment performance.

however, the data from this research paper is not as conclusive. there does not appear, 
from a student’s perspective, to be overwhelming demand for, or understanding of, the use of 
annotated exemplars. It may be that students do not fully understand the value of annotated 
exemplars or even understand the differences between teacher-constructed ‘model’ answers, 
exemplars and annotated exemplars and may need to be educated about these things in order to 
understand the intrinsic value associated with annotated exemplars.

although the data from this research paper does not demonstrate overwhelming support for 
annotated exemplars, what is perhaps most interesting is the significant changes in the responses 
recorded from the pre- and post-assignment surveys. With 18 of the 22 items recording at 
least a significant change and with 15 of 22 recording an extremely significant change, this 
may suggest that although students do not display an overwhelming or universal support for 
annotated exemplars, they do demonstrate a change in attitude after being exposed to them. 
perhaps as students become increasingly exposed to exemplars and see the different aspects 
associated with them, their attitudes will change again. Students may also develop the ability to 
be able to discriminate between good and bad exemplars.

Specific attention is drawn to the fact that the post-assignment survey was conducted before 
students received their assignments and knew of their marks for this assessment activity or 
for the unit as a whole. Survey results may have been significantly different if the survey 
was conducted post this event. as researchers we are keen to examine whether the annotated 
exemplars used in this unit during this semester had an actual effect on the marks that students 
obtained. to this end, a future research project will examine this aspect.

annotated exemplars take a considerable amount of time and effort to construct. Specific 
exemplars need to be carefully chosen from the available samples, student consent to use 
these as exemplars needs to be obtained, and the exemplars need to be annotated, placed into 
a presentable format and distributed to students. the results from this research paper do not 
clearly demonstrate that students find this product of fundamental value.
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CAN ASSESSMENT POLICIES PLAY A ROLE IN PROMOTING 
STUDENT ENGAGEMENT IN LAW?

Wendy Larcombe

AbstrAct

‘Student engagement’ is a measure of the extent to which students participate in activities that 
research has found to be associated with academic achievement, satisfaction and high-quality 
learning. Such participation reflects not only on a student’s disposition, but also on an institution’s 
creation of conditions that promote and foster student learning. Given that assessment is an 
important driver of student learning, this paper considers the role that assessment policies 
and practices can play in promoting student engagement in law, with a particular interest in 
encouraging student participation in enriching educational experiences such as internships, 
clinical placements, exchange programs and community service. 

I. IntroductIon

‘Student engagement’ is an educational construct that, in broad terms, investigates the extent 
to which students participate in activities and conditions that higher education research has 
found to be associated with academic achievement, satisfaction and high-quality learning.1 
Such participation reflects not only on a student’s disposition, conscientiousness or effort, but 
also on an institution’s creation of conditions that promote and foster student learning.2 Indeed, 
‘student engagement’ is understood to ‘develop from the dynamic interplay between student 
and institutional activities and conditions’.3 The student’s responsibility for their learning is 
thus acknowledged within the framework of ‘engagement’, as is the range of factors that affect 
learning in higher education. However, the construct also acknowledges that the conditions for 
student learning can be favourable or adverse, and research on student engagement provides 
valuable information about the factors than an institution can change or adjust in order to create 
conditions that stimulate student involvement and learning.

‘Student engagement’ has been investigated and actively fostered in higher education for 
over a decade.4 In the United States, it has also become a measure of ‘collegiate quality’ through 

* Dr Wendy Larcombe, Senior Lecturer, Melbourne Law School, University of Melbourne, Victoria 
3010. T: +61 3 8344 1005; E: w.larcombe@unimelb.edu.au.

1 See, eg, Gary Pike and George D Kuh, ‘A Typology of Student Engagement for American Colleges 
and Universities’ (2005) 46 Research in Higher Education 185; Mantz Yorke, ‘Student Engagement: 
Deep, Surface or Strategic?’ (Paper presented at the 9th Pacific Rim First Year in Higher Education 
Conference, Gold Coast, Queensland, 12–14 July 2006) 1 <http://www.fyhe.qut.edu.au/past_
papers/2006/Keynotes/Yorke.pdf> at 4 December 2008; Bonita London, Geraldine Downey and 
Shauna Mace, ‘Psychological Theories of Educational Engagement: A Multi-Method Approach to 
Studying Individual Engagement and Institutional Change’ (2007) 60(2) Vanderbilt Law Review 
455.

2 See Shouping Hu and George D Kuh, ‘Being (Dis)Engaged in Educationally Purposeful Activities: 
The Influences of Student and Institutional Characteristics’ (2002) 43(5) Research in Higher 
Education 555; John Ryan ‘Institutional Expenditures and Student Engagement: A Role for 
Financial Resources in Enhancing Student Learning and Development?’ (2005) 46 Research in 
Higher Education 235.

3 Kerri-Lee Krause and Hamish Coates, ‘Students’ Engagement in First-Year University’ (2008) 33(5) 
Assessment and Evaluation in Higher Education 493, 494.

4 George D. Kuh, ‘Assessing What Really Matters to Student Learning: Inside the National Survey of 
Student Engagement’ (2001) 33(3) Change 10, 12.
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the administration of the National Survey of Student Engagement (NSSE).5 The concept of 
‘engagement’ is likely to become increasingly significant in the Australian higher education 
sector following the recent development and implementation of an equivalent Australasian 
Survey of Student Engagement (AUSSE).6 In 2007, 25 higher education institutions across 
Australia and New Zealand participated in the first administration of the AUSSE. The Student 
Engagement Questionnaire (SEQ) used in that research reproduces a number of items from 
the North American NSSE questionnaire, making international comparisons and benchmarking 
possible.7 

Six dimensions or scales of student engagement were analysed in the 2007 AUSSE survey: 
Academic Challenge; Active Learning; Student and Staff Interactions; Enriching Educational 
Experiences; Supportive Learning Environment; and Work Integrated Learning (the last of 
these is unique to the Australasian survey).8 This paper focuses on the ‘enriching educational 
experiences’ dimension of student engagement and, more particularly, law students’ participation 
in experiences such as internships, clinical placements, exchange programs, social justice 
advocacy and community service. Given the important relation between institutional assessment 
practices and student learning,9 this paper considers the role that assessment policies and 
practices might play in promoting or discouraging student participation in enriching educational 
experiences. As Richard James notes, ‘[f]or most students, assessment requirements literally 

5 About the National Survey of Student Engagement, National Survey of Student Engagement <http://
nsse.iub.edu/html/about.cfm> at 2 July 2009. For an evaluation of the construct validity of the five 
dimensions or benchmarks used in the NSSE, and a proposal for an alternative eight ‘dimensions’, 
see Steven M LaNasa, Alberto F Cabrera and Heather Trangsrud, ‘The Construct Validity of Student 
Engagement: A Confirmatory Factor Analysis Approach’ (2009) 50 Research in Higher Education 
315. Note that a law-specific ‘engagement’ survey, the Law School Survey of Student Engagement 
(LSSSE), has also been developed and is administered in many colleges in the US: see About 
LSSSE, Law School Survey of Student Engagement <http://lssse.iub.edu/html/about_lssse.cfm> at 
30 June 2009.

6 See Australian Council for Educational Research (ACER), Attracting, Engaging and Retaining: 
New Conversations about Learning, Australasian Student Engagement Report, Australasian Survey 
of Student Engagement: AUSSE (2008). Krause and Coates, above n 3, used a more comprehensive 
set of scales to assess first-year student engagement, and also argued for the further development of 
qualitative, not only quantitative, measures of engagement.

7 While the objective of the surveys is to enable institutions to reflect on and address strengths and 
weaknesses, it can also be used as a comparative measure of institutional ‘quality’ in ways that 
may be attractive to smaller or newer institutions that cannot compete on ‘facilities and resources’ 
measures of quality.

8 Each dimension identifies a known condition or facilitator of high-quality learning and academic 
achievement. In short, high-quality learning is identified as promoted when: 
•	 Coursework sets high, yet achievable, standards, thereby challenging students to extend 

themselves; 
•	 Coursework provides opportunities for students to actively construct and apply knowledge; 
•	 Academic staff are seen as approachable, helpful and sympathetic, and students have 

opportunities to work alongside and interact with academic staff outside the classroom; 
•	 Students participate in enriching experiences such as community work, exchange programs, 

industry placements, internships, clubs and societies and so on;
•	 Institutions work actively to integrate students within the social and academic life of the 

university, fostering supportive relationships with peers and professional staff as well as 
academic teachers; and

•	 Students are prompted to consider the applications of knowledge and skills being developed in 
their course to work-related situations and contexts (see ACER, above n 6, 3).

9 See in particular the special issue on ‘Learning-Oriented Assessment: Principles and Practice’ 
(2006) 31(4) Assessment & Evaluation in Higher Education; see also Assessing Learning in 
Australian Universities, Centre for the Study of Higher Education <http://www.cshe.unimelb.edu.
au/assessinglearning/index.html> at 20 September 2009.
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define the curriculum’.10 If we are interested to promote student participation in educationally 
enriching activities, it thus seems pertinent to ask whether assessment regimes and policies can 
be designed (or better designed) so as to promote such participation. 

In part based on a recent review of assessment practices at a number of UK universities 
(undertaken through a U21 Fellowship), and also on participation in the ‘Community Engagement 
Legal Practice Forum’11 and ‘Let’s Do Assessment Workshop’,12 which brought Australian law 
teachers together to discuss issues of community engagement and assessment in November 
2008, this paper identifies two broad approaches to, or conceptualisations of, the relation 
between enriching educational experiences and assessment in law. The pros and cons of each, 
including the implications for academic staff, are briefly outlined and assessed. It is suggested 
that no single model would suit all law schools, and that student involvement in enriching 
activities is likely to be maximised if law schools develop a combination of strategies. Students 
will also benefit from clear advice about their law school’s approach and its expectations of 
community and extra-curricula involvement. Finally, it is suggested that, whichever approach 
is adopted, a ‘degree classification’ or whole-of-course assessment scheme, such as is currently 
used in the UK, may have distinct benefits for promoting student participation in enriching 
educational experiences.

II. enrIchIng educAtIonAl exPerIences And Assessment In lAw

‘Enriching educational experiences’, as defined by the AUSSE, include: study abroad or 
exchange programs; community service or volunteer work; practicums, internships, fieldwork 
or clinical placements; participation in campus publications, student government or clubs and 
societies; and conversations with students from different ethnic groups or students who hold 
different religious beliefs, political opinions or personal values.13 The concept of ‘enriching 
educational experiences’ considered in relation to legal education would thus include clinical 

10 Centre for the Study of Higher Education, The University of Melbourne and the Australian 
Universities Teaching Committee, Core Principles of Effective Assessment (2002) Assessing 
Learning in Australian Universities <http://www.cshe.unimelb.edu.au/assessinglearning/05/index.
html> at 20 September 2009.

11 Organised by Patrick Keyzer and Amy Kenworthy, 21 November 2008, Bond University, Gold 
Coast Queensland: <http://www.bond.edu.au/about-bond/teaching-and-learning/the-recognition/
bond-teaching-and-learning-grants/current-grant-holders/index.htm> at 6 July 2009.

12 Sponsored by the Council of Australian Law Deans, 22 November 2008, Bond University, Gold 
Coast, Queensland.

13 ACER, above n 4, 49-50. The following scales are used in the AUSSE to measure student 
participation in enriching educational experiences:
•	 Had conversations with students who are very different from you in terms of their religious 

beliefs, political opinions or personal values;
•	 Had conversations with students of a different ethnic group than your own;
•	 Perceptions of the institution’s emphasis on encouraging contact among students from different 

economic, social and racial or ethnic backgrounds;
•	 Hours per typical seven-day week spent participating in extracurricular activities 

(organisations, campus publications, student government, clubs and societies, sports etc);
•	 Use of an electronic medium (eg Blackboard or WebCT) to discuss or complete an assignment;
•	 Intention to undertake, or completion of, a practicum, internship, fieldwork or clinical 

placement;
•	 Intention to undertake, or completion of, community service or volunteer work;
•	 Intention to undertake, or completion of, a formal program where students take the same 

classes together;
•	 Intention to undertake, or completion of, study in a foreign language;
•	 Intention to undertake, or completion of, study abroad or student exchange; and
•	 Intention to undertake, or completion of, culminating final year experience (honours thesis, 

comprehensive exam etc).
 Several of these scales (internship, volunteer work, community service) are closely related to the 

scales for Work Integrated Learning which considers ‘industry placement or work experience’: see 
ACER, above n 6, 53.
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legal education programs and student involvement in pro bono activity, student exchange and 
study abroad programs, and a wide range of activities that involve students with their local 
communities both within and beyond their home universities. The latter activities would include: 
volunteering and community activism; participation in mooting, interviewing and negotiation 
competitions; journal editing; involvement in student governance and law student society 
activities; facilitating study groups and mentoring of first-year and international students; 
providing research assistance for academic and community projects; conference organising; 
and so on. The common denominator of such activities might be described as experiences that 
build students’ understanding and appreciation of cultural and social diversity while developing 
their skills to work within and for the benefit of diverse communities. 

The value of such enriching educational experiences for law students, as for all students, 
is widely recognised.14 What is less clear is how to foster and promote student participation in 
such activities. For example, should such participation be a required element of a law degree? 
If voluntary, does the award of academic credit for such activities promote or deter student 
involvement? The current debate about whether law schools should mandate or only encourage 
voluntary student participation in pro bono work demonstrates some of the issues that arise 
once student participation in certain activities is considered desirable.15 This paper focuses on 
the strategies that a law school might adopt to encourage or foster (rather than mandate) student 
participation in enriching experiences, including, but not limited, to pro bono work or ‘clinical’ 
experience. More particularly, this paper considers how assessment policies, broadly conceived, 
might promote or discourage student participation in enriching educational experiences. 
Assessment practices are widely recognised as an important driver of student learning in higher 
education.16 As will become evident, they cannot be ignored when considering how to promote 
student participation in enriching activities.

I want to identify two broad approaches to the relation between enriching experiences and 
assessment in law. The first approach, increasingly adopted in Australian law schools, is to 
bring enriching educational experiences within the formal curricula of a law school where they 
are assessed and credited to the student’s workload and degree. For convenience, I will refer to 
this approach as making a ‘place’ within the curriculum for enriching educational experiences. 
The second approach, favoured by many UK law schools,17 is to offer enriching educational 
experiences primarily through the not-for-credit co-curricula life of the law school, and to 
coordinate the formal curriculum and participation in co-curricula activities as complementary 
elements of the students’ learning experience. I will refer to this approach as making ‘space’ 
alongside the credit-bearing curriculum for enriching educational experiences.

A. Making a Place for Enriching Educational Experiences
In relation to the first approach, there can be little doubt that assessing and crediting students’ 
learning through their participation in enriching educational experiences can emphasise the value 

14 Clinical legal education and student pro bono activity have recently been advanced as an important 
element of legal education: see Selma Milovanovic, Pro Bono Work Good for Law Students: 
Kirby (27 May 2009) The Age <http://www.theage.com.au/national/pro-bono-work-good-for-law-
students-kirby-20090526-bm3x.html> at 30 June 2009. A recent collection of essays is devoted to 
the issue of student involvement in community engagement more broadly: Patrick Keyzer, Amy 
Kenworthy and Gail Wilson (eds), Community Engagement in Contemporary Legal Education: Pro 
Bono, Clinical Legal Education and Service Learning (2009).

15 Students involved in establishing a pro bono scheme at the University of Western Sydney argue, 
contrary to conventional thinking, that the value of such activities would not be compromised if 
undertaken by students for academic credit: Carolyn Sappideen and Figen Cingiloglu, ‘Law Student 
Pro Bono: Report of the Australian Pilot’ in Patrick Keyzer, Amy Kenworthy and Gail Wilson (eds), 
Community Engagement in Contemporary Legal Education: Pro Bono, Clinical Legal Education 
and Service Learning (2009) 21.

16 See ‘Learning-Oriented Assessment: Principles and Practice’, above n 9; see also Assessing 
Learning in Australian Universities, above n 9. 

17 See below Part III.
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placed on such experiences by the law school and motivate a level of student uptake. Enriching 
experiences can be housed within the formal curriculum in a range of ways – for example, by 
offering ‘clinical’ subjects that place students in community or university-based legal centres; 
‘internship’ subjects that involve a placement with a community-based organisation or service; 
‘mooting’ subjects that support enrolled students to participate in national or international 
mooting competitions; ‘journal editing’ subjects that award credit for a student’s work in editing 
a legal journal; and formal exchange or study abroad programs. The ‘experiential’ learning 
element may comprise part of a subject, an entire subject or an entire semester of study. It is 
made attractive to students in part because it is offered within the formal, structured program 
of the law course and the activity is undertaken within the normal workload of the law degree. 
Because ‘experiential’ subjects are generally taught in small groups to enable close supervision, 
another benefit for students is the individual attention that they receive from their academic 
teachers and the opportunity for staff-student collaboration. 

However, the resource-intensive nature of such subjects – either through the lower staff-
student ratios or the additional administration required to arrange and deliver the programs – is 
also a disadvantage of formalising opportunities within the curriculum. If a law school cannot 
support such enriching opportunities for all students, allocation of available places presents 
equity issues. Which students are to be given the advantage of participating in such programs 
and experiencing the anticipated benefits in both personal and professional terms? There are 
also equity issues for academic staff. Which teachers are to be given responsibility for these 
types of initiatives/programs given that they ‘invariably require investments of additional time 
and resources before, during and after the actual implementation of each course’?18 Is there 
appropriate recognition (in terms of the calculation of teaching or administrative loads) of 
the extra time and effort on the part of those involved? Is successful implementation of such 
programs favourably considered in applications for promotion? Unless a law school takes steps 
to ensure that academic staff who adopt such responsibilities are actively valued and supported, 
and not disadvantaged in relation to research time, then such initiatives are unlikely to be offered 
on a wide scale, further exacerbating student equity issues.

There are also a number of issues surrounding the assessment or grading of students’ 
performance in ‘experiential’ programs.19 If enriching educational experiences are given a 
place within the credit-bearing curriculum, then students’ learning through these programs 
must (usually) be assessed. However, traditional assessment methods are not designed to 
assess students’ development of valued attributes – a key objective of student participation in 
educationally enriching activities. New assessment methods and measures can be developed 
but it may be difficult to distinguish what the student has learned or developed through the 
program from the skills and attributes they brought with them to the program. Is each student’s 
development to be assessed against their own entry level or is there a standard that all students are 
expected to reach? Who should make the assessment: the workplace supervisor of an ‘external’ 
placement who may be unfamiliar with assessment principles, or a law school academic who 
may not have observed the student’s work in context? Are sufficient numbers of academic staff 
qualified and confident to assess this form of learning?

Whether the examiner is external or internal, there may be student complaints of lack of 
objectivity and transparency regarding any negative assessment of their performance in 
‘experiential’ subjects, especially as a result of the inevitable lack of anonymity. Developing 

18 Amy Kenworthy and Timothy Peterson, ‘Service-Learning and Management Education: Introducing 
the WE CARE Approach’ (2005) 4(3) Academy of Management Learning and Education 272, 
as cited by Patrick Keyzer, ‘Community Engagement in Australian Legal Education: Some 
Contemporary Issues’, in Patrick Keyzer, Amy Kenworthy and Gail Wilson (eds), Community 
Engagement in Contemporary Legal Education: Pro Bono, Clinical Legal Education and Service 
Learning (2009) 9.

19 These issues also apply to the teaching and assessment of professional skills: see Anne Hewitt, ‘A 
Critique of the Assessment of Professional Skills’ (2007) 17 Legal Education Review 143.
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appropriate assessment criteria for ‘experiential’ subjects, and providing guidance for students 
on how to satisfy or demonstrate these, can be time consuming for academic staff. The need 
to develop confidence and proficiency with new forms of assessment may also be off-putting 
for some students as there is a degree of uncertainty involved: capable students may be keen to 
preserve their grade point average and so reluctant to undertake an option in which they may 
not perform as well; students who are struggling with the academic demands of their law course 
may not feel that they can risk taking an option that is likely to be more demanding (if also more 
rewarding).

B. Making Space for Enriching Educational Experiences
The second approach to enriching educational experiences – offering them primarily through 
the non-credit-bearing co-curricula program of a law school (with an expectation that all 
students should participate) – avoids the assessment issues associated with bringing enriching 
experiences into the formal curriculum. Assessed student learning can then remain principally 
anonymous, standardised and focused on knowledge and application – with the benefit of being 
efficient and familiar for many students and staff alike. However, innovation in assessment 
policies and practices may still be important in this approach, I would suggest. In particular, the 
formal academic program and its associated assessment schedule must be designed to ensure 
that there is ‘space’ in a student’s workload and schedule to undertake the desired co-curricula 
activities.20

There are a number of advantages – to both students and academics – of providing enriching 
educational experiences principally through a law school’s co-curricula program. Importantly, 
the range of opportunities that can be offered through this means is likely to be far broader than 
those that could be supported by formal curriculum offerings. There need be no limits on the 
numbers participating, and experiences do not need to be standardised or comparable. Activities 
may also be more student-centred as students can use their own social, community and interest 
networks to identify appropriate projects. Existing student groups and organisations can also 
take a leadership role – for example, in organising competitions, conferences, publications, 
placements, mentoring schemes and so on. Ideally, academic staff would support students’ 
activities, in both formal and informal capacities. Provided such activities are adequately 
recognised as part of staff workloads, many academics are likely to be more comfortable 
working in such support roles than they would be if asked to coordinate and assess experiential 
subjects.

A question must remain, however, as to whether increasingly time-pressured law students 
will involve themselves in activities that do not ‘count’ towards earning their degree.21 Certainly, 
law schools who adopt this approach will need to actively promote students involvement in a 
range of self-initiated enriching educational experiences as being an important part of studies in 
law. Expectations of prospective employers also play an important role in this regard. But the 
expectations of participation – of law schools and employers – must be realistic in the context 
of the workload demanded by the formal academic curriculum. In short, the coursework and 
assessment schedule must leave time for students to participate in a range of educationally 
enriching activities alongside their core academic studies. Assessment-related strategies that 
might better enable students to plan to participate in co-curricula activities include: developing a 
coordinated assessment schedule for each cohort of students to ensure that assessment tasks are 

20 Research on assessment in higher education does not usually consider its impact and effects beyond 
the subject or program in which it is administered. Consequently, I have not found any research 
that investigates the relation between the number and scheduling of assessment tasks and student 
participation in co-curricula activities and other enriching educational experiences. I suggest that it 
is a topic that warrants empirical investigation and wider consideration.

21 Interestingly, while students are often heard to complain of the workload in law, a recent study 
has found that perceptions of workload reflect the perceived usefulness and value of the course 
requirements as much as the time demands of a course: see Anne MacDuff and Lynn Du Moulin, 
‘New Challenges in Legal Education: Developing an Appropriate Response to the Issue of Student 
Workload’ (2008) 18 Legal Education Review 179.
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appropriately timetabled across the semester and exam-period; limiting the number of formal 
summative assessment tasks that students complete for each subject; limiting the variety of 
forms of summative assessment that students are asked to complete in a given year or semester 
so that there are efficiencies in developing familiarity with particular forms; concentrating 
assessment due dates within limited periods and designating certain periods as ‘assessment-
free’; and increasing the flexibility available to students as to the timing and forms of assessment 
for a given subject.

Each of the broad approaches sketched here is positive and constructive, although each has 
particular pros and cons. Moreover, either approach, in isolation, is likely to be less effective 
than a combined approach that works simultaneously to make a place within the curriculum 
and to make space alongside the curriculum for student involvement in enriching educational 
experiences. The characteristics, location, resources (internally and in the immediate community) 
and priorities of a particular law school will determine which approach or combination of 
strategies might be most effective in the given circumstances. Student characteristics, resources 
and preferences will also be relevant. Any strategy will be enhanced when law schools are 
conscious about, and discuss with students, the importance of enriching educational experiences 
in legal education and the steps the school takes to increase the opportunities for student 
participation. In the absence of a strategy to emphasise the value of involvement in enriching 
activities, there is a risk that such experiences may be squeezed out of a crowded curriculum, 
the demands of which in turn leave little or no space for co-curricula involvement. 

Whether enriching activities are made credit-bearing or not, I have suggested that program-
level assessment policies need to be given careful consideration (although in different ways). I 
now want to suggest that assessment policies regarding the award of the law degree as a whole 
– such as through the awarding of honours points, the calculation of grade point average or 
other methods of creating student ‘rankings’ – may have a role to play in promoting student 
involvement in enriching activities, whether credit bearing or not. The practice of degree 
classification in the United Kingdom is outlined to explain this point.

III. uK degree clAssIfIcAtIon

In the UK, with rare exceptions, the LLB is conferred with Honours.22 Both school leavers and 
previous graduates undertake an LLB (accelerated in the latter case). In Scotland, the LLB 
is a four-year program with the third and fourth years considered as an honours program. In 
England, the LLB (Hons) is a three-year program. A student’s degree is classified as LLB with 
either: First Class Honours; Upper Second Class Honours (2-1); Lower Second Class Honours 
(2-2); or Third Class Honours. There is no ‘Pass’ classification – an aggregate score below the 
level required for third class honours is a ‘fail’ mark, in which case the student may receive an 
Ordinary LLB. In general, an Ordinary LLB is only conferred if the student fails subjects in the 
final year which cannot be retaken.23 The vast majority of UK law graduates receive a Second 

22 Information in this section is based on interviews with, and assessment policy documents provided 
by, academic staff with program assessment responsibilities in seven law schools in Scotland and 
England: The School of Law, University of Glasgow; Edinburgh Law School; School of Law, 
University of Nottingham; Nottingham Law School, Nottingham Trent University; School of 
Law, University of Leicester; Leicester De Montfort Law School; and the Kent Law School. The 
interviews were conducted during April 2009 as part of a U21 Fellowship awarded to the author to 
study the use of assessment practices to promote student engagement.

23 It must be emphasised that the UK Honours classifications do not correspond to Honours 
classifications at most Australian law schools. For example, Third Class Honours in the UK 
corresponds to a bare pass with percentage marks in the 40-49 range; First Class Honours is given a 
percentage mark of 70+.
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Class Honours degree.24 Preferred employers commonly require a 2-1 degree. However, as in 
Australia, some employers may prefer a 2-2 degree from one law school over a 2-1 degree from 
another law school. Most law schools have a range of strategies in place to secure traineeships 
and employment opportunities for their graduates who receive 2-2 degrees.

Degree classification provides a means of distinguishing and recognising student achievement 
in broad terms. It has the advantage over grade point averages of providing prospective 
employers with an interpretation of a student’s performance that does not imply that minor 
differences in marks should be regarded as significant. It also has the advantage of not ‘classing’ 
a student’s academic performance too early in the program, with the added risk of discouraging 
a student’s effort and engagement.25 As a result, students who take longer to ‘settle in’ to law, 
and students with a less appropriate academic preparation for law, are not disadvantaged in 
the awarding of LLB Honours degrees, and the degree classification is more likely to reflect 
the knowledge and skills that the student acquired through the program rather than only those 
that they brought with them to the program. The emphasis on later-year results also means that 
students’ achievement is not assessed on the basis of compulsory subjects in which they may 
not be interested. In short, it increases the chances of each student experiencing satisfaction and 
learning success.

For present purposes, however, it is the method of determining a student’s degree classification 
that is of particular interest, because the scheme enables the assessment burden for both staff 
and students to be substantially reduced. It can also reduce the risk that participation in a range 
of educationally enriching experiences – whether for credit or not – may adversely affect the 
student’s academic record.

Honours classifications are generally based on an aggregate of the student’s results in the 
final two years of the program – third and fourth years in Scotland; second and third years 
in England. First-year results are not included in the Honours calculation in either England 
or Scotland. Each institution has its own formula for calculating Honours. For example, the 
Honours aggregate may not include all subjects undertaken in the second-last year – compulsory 
subjects may be excluded or the weakest result/s may be excluded. In general, the formula is 
heavily weighted to favour a student’s results in their optional subjects and in their final year. 
All aggregate results at the ‘borderline’ – that is, the upper end of one class – are reviewed by 
an Honours Board or Committee that has discretion to raise the result to the next level. These 
strategies ensure that a ‘bad day’ or an aberrant marker for a particular exam, or a lack of interest 
in or aptitude for a particular subject, will not be determinative of a student’s overall degree 
classification. 

Degree classification by this means has a number of advantages for both staff and students. 
Principally, it enables the ‘assessment burden’ for both staff and students to be reduced. Because 
all first-year assessments are essentially ‘practice’ for later-year subjects, the assessment regime 
in individual first-year subjects can be minimised and still be fair to students. Student anxiety 
about performance and assessment requirements is also likely to be reduced when results do 
not ‘count’ until the student has had significant experience with law exams and assignments. 

24 Several of the law school representatives that interviewed (see above n 22) indicated that only 
around 5 per cent of their graduates in a given year receive a First Class Degree and 5 per cent a 
Third Class degree. The ‘older’ universities with higher entry standards (Edinburgh, Nottingham, 
Leicester) indicated that 50-60 per cent of their students in a given year generally receive a 2-1 
degree. The ‘new’ universities (such as Nottingham Trent and Leicester de Montfort) enrol students 
with lower previous academic results and they indicated that 50-60 per cent of their students in a 
given year would generally receive a 2-2 degree. There is no presumptive quota or ‘grading curve’ 
governing the classification of degrees.

25 See Anna Potter and Kathy Lynch, ‘Quality Feedback on Assessment: Apple for the Teacher? How 
First Year Student Perceptions of Assessment Feedback Affect Their Engagement with Study’ 
(Paper presented at the 11th Pacific Rim First Year in Higher Education Conference, Hobart, 30 June 
to 2 July 2008) <http://www.fyhe.qut.edu.au/past_papers/papers08/FYHE2008/content/pdfs/3e.pdf> 
at 30 June 2009.
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This in turn is likely to improve students’ motivation and confidence.26 In later-year subjects, 
formative and interim assessment can be reduced without undue disadvantage to students, 
because the various formulas ensure that an aberrant weak result will not be determinative of 
a student’s degree classification. As a consequence, the marking burden on staff is minimised 
and often confined to the end-of-semester exam period. The assessment burden on students is 
also minimised and contained within a limited time frame. This permits students to concentrate 
on reading and class work (learning) during the teaching term.27 However, it would also enable 
students to plan to participate in a range of enriching educational experiences without the risk 
of compromising their overall academic results. Credit-bearing experiential options may be 
attractive to a broader range of students under these conditions; non-credit-bearing activities 
are less likely to be viewed as detracting from time available for assessment tasks, thereby 
compromising academic results.

There are likely to be other advantages in terms of student engagement from an assessment 
policy in which the first year/s of the program do not ‘count’ towards honours classification.28 
For example, a more collaborative learning environment may be easier to institute and ‘group 
work’ marks in particular may not be so highly contested. Students may also be more prepared 
to select subjects on the basis of interest and the potential for skill development and experience 
rather than anticipated results. Some UK law schools already manipulate the Honours formulas 
so as to promote certain activities such as international exchange. For example, Edinburgh Law 
School awards credit for subjects completed at partner institutions, but the individual subject 
results are not included in the calculation of the student’s ‘average’ for Honours purposes. As 
fourth-year results are generally higher than third-year results in the Edinburgh LLB, almost 
all their students go on exchange in third-year. Indeed, I was advised that if students do not 
undertake an exchange program in third year, they are at a disadvantage in terms of Honours 
calculation. There is no reason that similarly ‘creative’ strategies cannot be applied to promote 
student participation in a range of desired activities. The design of whole-of-degree classification 
or assessment thus provides an important opportunity for promoting student engagement in law.

IV. conclusIon

As Sally Kift has observed, the possibilities for ‘harnessing and linking curricula and co-curricula 
domains to inspire, motivate and engage law students is currently an underdeveloped area of 
legal education.’29 This paper suggests that assessment policies, broadly conceived, can play 
an important role in this regard. Two constructive approaches have been identified. Traditional 
‘co-curricula’ educational activities, such as volunteering, internships, mooting and journal 
editing, can be brought within the formal curriculum and assessment schedule, giving students 

26 David Boud and Nancy Falchikov note, ‘[t]here is increasing evidence … that lack of success 
during earlier stages of education has an adverse impact on the motivation and confidence of 
learners’: David Boud and Nancy Falchikov, ‘Redesigning Assessment for Learning Beyond Higher 
Education’ in Angela Brew and Christine Asmar (eds), Research and Development in Higher 
Education 28, Proceedings of the 2005 HERDSA annual conference, Sydney, Australia (2005) 7. 
<http://www.education.uts.edu.au/ostaff/staff/publications/B_FHERDSA05.pdf> at 20 September 
2009.

27 This approach is adopted, for example, by the University of Nottingham School of Law: see 
University of Nottingham School of Law, School of Law Undergraduate Information Pack, time 
chart for 2008-09 (copy on file with the author). Assessed coursework that contributes to the final 
grade in a subject (as distinct from compulsory tutorial essays and problem answers for which 
formative feedback is provided) is due on the second day of the exam term.

28 This is not to imply, of course, that student learning should not be assessed in first-year programs. 
On the importance of formative assessment and feedback in first year for the development of 
academic skills and self-regulation, see David Nicol, ‘Assessment for Learner Self-regulation: 
Enhancing Achievement in the First Year Using Learning Technologies’ (2009) 34(3) Assessment 
and Evaluation in Higher Education 335.

29 Sally Kift, ‘21st Century Climate for Change: Curriculum Design for Quality Learning Engagement 
in Law’ (2008) 18 Legal Education Review 1, 24.
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the opportunity to have these activities formally assessed and graded as well as ‘credited’ 
to their degree. Alternatively, and additionally, the formal curriculum can acknowledge the 
importance of, and make appropriate ‘space’ for, co-curricula activities based either in the law 
school or the wider community. The experiential learning undertaken through such activities is 
not academically ‘assessed’ but it is likely to be valued by employers and will be reported on a 
student’s curriculum vitae. 

Whichever approach or combination of approaches is adopted, student participation in the 
enriching educational experiences available to them will need to be strongly encouraged and 
fostered by the law school and its culture. The worst ‘mistake’ that could be made in relation to 
student participation in enriching educational experiences and assessment policy would be to 
design an assessment schedule for the ‘conventional’, doctrinal subjects that is so demanding 
of students’ time and energy that they have no time to become involved in activities outside 
the formal, traditional curriculum, or are loath to take on an ‘experiential’ optional subject 
or program which is likely to be more time-consuming and less familiar than a conventional 
subject. Unfortunately, I think we sometimes run the risk of the latter, particularly with the 
increase in the number of summative assessment tasks consequent on both semesterisation and 
the move away from 100 per cent end-of-unit assessment.30

Engagement research has established that it is what the student ‘does’ during their time 
at university that is important for learning. A ‘place’ or a ‘space’ must be actively created for 
enriching educational experiences in the law student’s studies. This requires careful planning, 
not only of curriculum but also of assessment forms, frequency and criteria. Without such 
planning, assessment policies may have an unintended negative effect on students’ decisions 
to become involved in valued activities, either within or alongside the formal curriculum. 
Assessment policies can also play a constructive role in promoting student engagement, and not 
only by making participation in enriching activities subject to assessment. Assessment polices 
that relieve the overall assessment burden of the course, and also the ‘pressure’ on individual 
subject results, are also likely to promote increased student engagement in enriching educational 
experiences. Calculation of Honours points is just one strategy that may be able to be creatively 
used in this context.

30 Mantz Yorke, ‘Formative Assessment in Higher Education: Moves Towards Theory and the 
Enhancement of Pedagogic Practice’ (2003) 45 Higher Education 477, 480, notes that ‘unitisation’ 
of curricula in the UK has increased the number of ‘end-of-unit summative assessments’ with the 
effect of reducing the amount of formal formative assessment.
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Teaching consTiTuTional law To Fiji sTudenTs: The 
separaTion oF powers and The rule oF whaT?

AidAn Ricketts*

AbstrAct

in this paper the author reflects upon the challenges of teaching, and more importantly the 
challenges that students face attempting to learn about, constitutional law within the context 
of recent political upheavals in Fiji. whilst on one level, the upheavals provide a topical and 
even captivating context for what is often seen as a dry area of study, there are a number of 
more disturbing resonances that emerge, particularly in relation to the cognitive journeys that 
students experience. potential fears about academic freedom, and the apparent collapse of the 
very doctrines being studied, produce a variety of responses from students that reveal anxiety, 
confusion, resignation and, at times, a realism that is almost as disturbing as it is insightful into 
the real relationship between law, politics and raw power. 

This paper is mostly an action research-based paper that explores student responses and the 
teacher’s own experiences in trying to adapt to this rapidly changing environment. despite the 
challenges, the experience is also invigorating because it exposes students and teacher alike to a 
journey to the fragile edges of the positivist view of constitutionalism and into a very personal 
and tactile post-structural experience.

I. INtrODUctION

Teaching constitutional law in the south pacific can be challenging, culturally confronting and 
even confusing but it also a very stimulating and educational experience. The cultural diversity 
in the region and the fact that its constitutional systems are largely the result of a colonial legacy 
mean that students generally view european-style constitutional arrangements with a distinct 
air of ‘otherness’. This lack of cultural familiarity, combined with a lively history of coups, 
civil disturbances and other forms of instability, means that teaching constitutional law is a very 
engaging and uncertain experience. The immediate context of this paper is the recent political 
upheavals in Fiji, but it is located within the broader context of teaching law to pacific students 
more generally. The aim of this paper is to explore these recent events from the perspective 
of the learning experiences of students and teachers, and to reflect upon the way in which the 
experience has affected these scholars.

II tEAcHING cONstItUtIONAL LAW IN tHE UNIVErsItY OF tHE sOUtH PAcIFIc 

cONtEXt

The university of the south pacific (usp) is an international institution providing legal training 
to students from at least 12 different pacific island countries. From the outset, this means that 
the teaching of constitutional law needs to be centred around historical developments and 
comparative study, and concentrate upon fundamental conceptual knowledge. The challenge, in 
fact, goes somewhat deeper because the legal systems in question are culturally foreign to most 
students in the sense that they represent the historical result of past colonisation. 

established in 1968, usp is one of only two universities of its type in the world. it is jointly 
owned by the governments of 12 member countries: cook islands, Fiji, Kiribati, Marshall 
islands, nauru, niue, solomon islands, Tokelau, Tonga, Tuvalu, Vanuatu and samoa. The 

* aidan ricketts llB (hons), llM, M ed, teaches constitutional law at the port Vila campus of the 
university of the south pacific, Vanuatu. ricketts_a@vanuatu.usp.ac.fj
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university has campuses in all member countries. The main campus, laucala, is in Fiji, and the 
emalus campus in Vanuatu is the location for the school of law1

There is a wide range of constitutional models represented within the region, including the 
more typical westminster constitutions of former British colonies such as solomon islands, 
westminster republics such as Vanuatu, presidential models more similar to the united states’ 
constitutional system in the Micronesian countries, and blended models that combine the roles 
of head of state and head of government with a version of responsible government, such as in 
Kiribati, all the way through to the monarchist constitution of the Kingdom of Tonga.2

all of the countries are relatively young as sovereign nations (except Tonga), having 
gained independence between 1960 and 1980, with Tokelau still in the process of gaining full 
independence from new Zealand.

whilst it would be inaccurate to describe the area, as some australian politicians and 
journalists do, as an arc of instability,3 it is certainly a dynamic region politically. whilst Fiji 
has remained the main headline grabber in recent times, Tonga continues its slow walk towards 
democratisation, solomon islands is still in the process of regaining some stability following the 
intervention of the regional assistance Mission to the solomon islands (raMsi) and Vanuatu 
manages to maintain a sense of calm despite an almost endless migration of members between 
political parties as the coalitions behind the government of the day continually shift.

probably most significant from a teaching perspective is the cultural setting within which the 
study of law generally, and constitutional law in particular, takes place at usp. This more than 
any other single factor distinguishes the experience of teaching in the pacific from teaching law 
in australia. For pacific students generally, common law legal systems and the constitutional 
apparatus that accompanies them have a powerful ‘otherness’. even the notion of nationhood 
itself is largely a product of past colonisation. This is not in itself a negative thing. on the 
contrary, this low-level dissonance provides students with a place to stand outside of the subject 
matter of law. depending on the approach of the teachers, it can allow students the opportunity 
to learn law without necessarily being at risk of ‘internalising’ the lessons in the way that has 
been prominently described as a feature of legal education in american law schools.4 

harvard university professor of law duncan Kennedy once aptly described the potential 
colonising aspect of legal education as follows: 

a lot of what happens [at law school] is the inculcation through a formal curriculum and the 
classroom experience of a set of political attitudes toward the economy and society in general 
… [l]aw school teaching makes the choice of hierarchy and domination, which is implicit in the 
adoption of the rules of property, contract, and tort look as though it flows from and is required 
by legal reasoning rather than being a matter of politics and economics ...5

clearly, there are some important ethical issues for legal educators in the pacific to consider in 
relation to the potential for law study to alter previous world views. For critical educators, the 
presence of dissonance is experienced as an advantage rather than as a challenge, as it actually 
assists the process of critical education. 

1 About the University, university of south pacific <http://www.usp.ac.fj/index.php?id=usp_
introduction> at 28 september 2009.

2 consolidated versions of these constitutions are available from pacific islands legal information 
institute <http://www.paclii.org/> at 28 september 2009.

3 robert ayson, ‘The “arc of instability” and australia’s strategic policy’ (2007) 61(2) Australian 
Journal of International Affairs 215. 

4 duncan Kennedy, ‘legal education as Training for hierarchy’ in david Kairys (ed), The Politics of 
Law: A Progressive Critique (1982) 38.

5 Kennedy, above n 4, 42-5.
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III. trOUbLEsOME KNOWLEDGE

recent pioneering research on the idea of threshold concepts and troublesome knowledge 
provides an important set of theoretical tools for understanding the challenge of teaching 
law to students in situations where it may challenge their own pre-existing world views or 
cultural settings. erik Meyer and ray land6 have used the term ‘threshold concepts’ to describe 
fundamental ways of thinking and practising in a discipline that also have the potential to be 
transformative for students, in the sense of challenging and potentially altering their world 
views.7 

The exploration of the idea of threshold concepts was sparked initially by inquiry into 
those particular points at which students commonly become ‘stuck’ when encountering a 
new educational discipline or discourse. earlier descriptions of this process referred to these 
difficult thresholds as a form of ‘troublesome knowledge’ that represented particular barriers to 
a student’s further progress in a given subject or discipline.8

david perkins identifies four forms of troublesome knowledge, of which his descriptions 
of ‘conceptually difficult knowledge’ (counterintuitive knowledge), and ‘foreign knowledge’ 
(knowledge representing perspectives foreign to the student’s world view) are the most 
significant for present purposes.9 Meyer and land also add a further category, that of ‘tacit 
knowledge’, to refer to complex knowledge that contains paradoxes, seeming inconsistencies or 
at least subtle distinctions, particularly where these are based upon unstated assumptions within 
the discourse. 10

ricketts has identified a further form of troublesome knowledge, which has been described 
as ‘loaded knowledge’.11 This is where the discipline itself attempts to mandate the acceptance 
of ideological or philosophical assumptions which privilege certain world views over plausible 
alternatives. loaded knowledge is particularly prevalent in legal study because of the pervasive 
but often understated influence of underlying political ideology on legal thinking.

A. Reflective Practice
an awareness of the cognitive processes associated with troublesome knowledge and threshold 
concepts can assist in the design of learning experiences that help students to understand 
previously foreign concepts, whilst at the same time allowing students to maintain some 
personal distance from the ideas being studied. The author utilises reflective essays as a form 
of assessment and as way of encouraging students to articulate and reflect upon troublesome 
knowledge. in the reflective essay, students are asked to briefly respond to the following 
question:

what new concepts have you learned that you have found surprising or challenging or that have 
changed the way you think about constitutional law or law generally?12

6 erik Meyer and ray land, ‘Threshold concepts and Troublesome Knowledge: implications for 
course design and evaluation’ in chris rust (ed), Improving Student Learning: Diversity and 
Inclusivity (2005) 1.

7 erik Meyer and ray land, Threshold Concepts and Troublesome Knowledge (2003) enhancing 
Teaching and learning project, occasional report 4, university of edinburgh. <http://www.ed.ac.
uk/etl/publications.html> at 28 september 2009.

8 david perkins, ‘The Many Faces of constructivism’ (1999) 57( 3) Educational Leadership 6, 10
9 ibid 10.
10 Meyer and land, above n 7, 7.
11 aidan ricketts, ‘Threshold concepts: “loaded” Knowledge or critical education?’ in caroline 

Bailie, ray land and erik Meyer (eds), Threshold Concepts and Transformational Learning (2009) 
(upcoming publication). see also aidan ricketts, ‘Threshold concepts in legal education’ (2004) 
26(3) Directions: Journal of Educational Studies 2.

12 aidan ricketts, lw 207 Constitutional Law Course Guide (2009) university of the south pacific, 8.
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For the teacher, these reflective exercises become a form of action research as they allow 
the students to inform the teacher about what concepts have been most troubling, surprising, 
challenging or transformative. a good deal of the research basis for this paper comes directly or 
indirectly from the information gained from reading students’ own reflections.

B. Cultural Dissonance
common law legal systems reflect hundreds of years of english history and culture and are 
structured around deeply embedded world views about individuality and property, and in the 
case of constitutional law, well-developed ideas about the legitimacy of centralised authority 
and the rule of law. all of these underlying concepts may be loaded knowledge for students 
from different cultural backgrounds. 

There is a real risk that the study of law may have a ‘colonising’ effect on the minds of such 
students if it is presented in an uncritical way by teachers. however, there is conversely also 
a much greater opportunity to engage in sustained critique of the foundational assumptions of 
the legal system precisely because the students tend to approach law from the perspective of it 
being culturally foreign.

stephen Brookfield has written extensively about the nature of critical thinking in higher 
education and argues that the aim of a critical educator should be to provide students with 
information and experiences that allow students to uncover for themselves the hidden 
assumptions in the subject matter.13

in the case of pacific students, the pre-existing level of cultural dissonance becomes an 
advantage to the project of fostering a critical approach to legal concepts. conversely, the 
risk of students uncritically accepting the foundational assumptions of the legal order are 
correspondingly higher in australia, where the same level of innate dissonance is not likely to 
be present. a study of first-year law students entering an australian law school in 2005 revealed 
a high level of underlying approval of australia’s current legal and political arrangements and a 
resistance to deep questioning of the legitimacy of central authority.14

Fostering deep critical thinking about constitutional law in australia can therefore be very 
challenging and is frequently viewed by many students, and indeed by many colleagues, as not 
only politically radical, but more pervasively as lacking practical application. deep critique can 
be negatively characterised as a largely academic enterprise at the margins of a sensible, empiric 
and mostly positivist legal education, and usually as having very little value as a vocational skill.

at risk of reducing the complexity of the situation to a simple generalisation, the stability 
of legal arrangements in australia and their general cultural familiarity to the large majority 
of students and law teachers combine to produce a kind of comfortable positivism that mostly 
avoids deep questioning of foundational assumptions of the legal regime. deeper questions 
about issues such as political legitimacy, the origins and appropriateness of centralised systems 
of authority and the limitations of a formalist view of power relations are mostly seen as verging 
on the soft edges of the legal discipline. To describe such critiques as post-structural often has 
the effect of further marginalising what may in fact be a very practical analytic process.

conversely, legal education of pacific students starts from a baseline in which the legal 
system and its underlying assumptions already have a definite ‘otherness’ embedded in them. 
Maintaining a critical distance helps students to better understand a system that for them is 
culturally foreign, and it also helps sustain the critical approach required to deal with the very 
real political upheavals that students observe around them. a comfortable positivism is simply 
not possible when students are regularly exposed to coups, civil disturbances and other forms 
of instability, and would itself create enormous frustration for students.

13 stephen Brookfield, Developing Critical Thinkers: Challenging Adults to Explore Alternative Ways 
of Thinking and Acting (1987). 

14 ricketts, above n 11.
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C. Framing the ‘Otherness’
a key challenge for a critical legal educator in the pacific context is to be able to offer learning 
experiences that allow students to understand the key threshold concepts in the discipline without 
being required to internalise those concpets in a way that may displace the students’ own cultural 
or contemporary perspectives. explaining not only the function, but the meaning, purpose and 
value of concepts, like the separation of powers, responsible government or the rule of law, 
requires some way of explaining how these culturally contingent ideas have evolved in their 
legal systems of origin. surprisingly, it is possible at times to find partial cultural equivalences. 
Maintaining the ‘otherness’ by explaining that the story of British constitutionalism is a story 
about British customary law has proved an effective way of traversing this difficult terrain.

similarly, the idea that British constitutionalism is an expression of British customary 
law also helps explain why former colonies have rigid written and supreme constitutions but 
the template model in Britain is far more flexible. The apparent contradiction of reducing an 
unwritten system to a written form is resolved, as students understand that the virtual codification 
of British constitutionalism was necessary precisely because it was being transplanted into an 
unfamiliar cultural setting.

such an approach simultaneously helps to explain the conceptual and cultural underpinnings 
of the imported legal system, whilst leaving the student free to ponder the appropriateness of 
having installed the customary law of another country into their own society. 

This kind of open-ended contemplation is evident in the words of the following student:
constitutionalism is based on rational principles rather than the traditions and customs of 
people. so, could the constitution be regarded as an initiating factor to the degradation of culture 
today? probably, but the question still remains. do we really need a constitution at all? can 
other countries exist like united Kingdom, where there is no constitution at all? … it is hard 
to imagine a world without laws completely, because there would be a total chaos. however, a 
world without constitutions is thinkable (at least for me!).15

The project of attempting to explain the function, meaning and value of constitutional concepts 
like the separation of powers, responsible government or the rule of law clearly is challenging 
enough given the underlying sense of otherness. however, far more challenging in 2009 has 
been the attempt to give meaning and weight to such ideas for students from Fiji who are living 
an experience of seeing these concepts routinely manipulated, abused and misrepresented, not 
only by politicians, but by the head of state, and most problematically by the judiciary. in a 
sense, the upheavals in Fiji have meant that for Fiji-based students there are two powerful forms 
of dissonance interacting simultaneously. in the first place there is the background perspective 
on the imported legal system as being culturally and historically foreign. however, in addition, 
there is a more pressing and urgent form of dissonance provided by seeing the foundations of 
that system being abrogated and undermined by current events.

IV. tHE FIJI EXPErIENcE

Fiji is the central campus of usp, and even for the law school which is based in Vanuatu, the 
majority of usp law students are still resident in Fiji and study the course online. 

Fiji has a three-decade long history of constitutional upheaval. independence from Britain 
was first obtained in 1970.16 Fiji became a republic following two coups in 1987, which led 

15 student comment contained in reflective exercise, lw 207, constitutional law, university of the 
south pacific, semester 1, 2009. 

16 Qarase v Bainimarama [2009] Fjca 9 (9 april 2009) para 7 <http://www.paclii.org/> at 28 
september 2009. 
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to the promulgation of the new republican constitution of 1990.17 The 1990 constitution was 
amended and passed by both houses of parliament in 1997.18

There was a further coup in 2000 — the attempted ‘civilian’ coup that was staged by george 
speight and supporters. This coup was successful in removing the then prime Minister from 
office. however, following military intervention and negotiations for the release of hostages, 
the military commander, colonel Bainimarama, established an interim military government 
which later led to the appointment by the president of Mr Qarase as interim prime Minister.19

The establishment of the interim regime was reviewed by the high court in Prasad v Republic 
of Fiji in november 2000, holding that the purported abrogation of the 1997 constitution had 
not been made in accordance with the doctrine of necessity and was of no effect.20

subsequently, the president appointed a new interim prime Minister, and by august 2001 a 
new general election was held in which Mr Qarase was elected prime Minister.

This is a very shortened history and much is left out. The purpose here is not to engage with 
the legal issues as such but to give some background to the ongoing turbulence in Fiji politics. 
significantly, the turbulence during all of this time involved all three branches of government 
— not only were the executive and legislative branches embroiled in the coups, but the judiciary 
also was divided politically. 

some judges strongly supported the 1997 constitution whilst others implicitly supported 
the various interim administrations. in the most recent court of appeal decision, the court 
specifically traces the political divisions inside the judiciary, openly referring to one group of 
judges as ‘the judges in the constitutional camp’.21

Mr Qarase was re-elected in May 2006 and re-appointed as prime Minister. Following 
several months of acrimony between the Qarase government and the military commander, the 
latest military intervention occurred in december 2006.

For current purposes, that is where this story really starts. immediately after the 2006 coup, 
the military commander assumed the role of head of state and appointed an interim prime 
Minister, who advised dissolution of the parliament. in january 2007, the interim prime Minister 
resigned, the military commander handed back presidential power to the president and was 
quickly appointed interim prime Minister by the president. 

clearly these kinds of power plays are always going to be confusing for students, and the 
country as a whole. what makes the most recent coup far more challenging from an educational 
perspective is that, unlike the previous coups, it was continually presented (at least until 
most recently) as lawful and in compliance with the constitution. it is hard to imagine that 
constitutional law students could be asked to grapple with the idea of a ‘constitutionally valid 
coup’, but in effect this is what the october 2008 decision of the Fiji high court had produced. 

in october 2008, the high court held that the actions of the president subsequent to the 
2006 coup — ratifying the military’s dismissal of the elected prime Minister, the military’s 
appointment of an interim prime minister, and the dissolution of parliament —were ‘valid and 
lawful acts in exercise of the prerogative powers of the head of state to act for the public good in 
a crisis.’22 The high court also upheld the president’s grant of immunity for all those involved 
in the 2006 coup.23

17 ibid para 14.
18 ibid para 16.
19 ibid para 33.
20 Prasad v Republic of Fiji [2000] Fjhc 121 (15 november 2000) <http://www.paclii.org/> at 28 

september 2009.
21 Qarase v Bainimarama [2009] Fjca 9 (9 april 2009) para 59.
22 Qarase v Bainimarama [2008] Fjhc 241 (9 october 2008) para 173 <http://www.paclii.org/> at 28 

september 2009.
23 ibid para 173.
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A. Teaching Constitutional Law in the Shadow of a ‘Constitutionally Valid Coup’
The 2008 academic year had ended with the bizarre finding by the high court that the actions 
of the president to uphold the military coup of 2006 were a ‘valid and lawful exercise of the 
prerogative powers of the head of state’.24 For the start of the 2009 academic year, it was 
necessary to find a way to respond to these developments.

There is naturally a certain level of risk, but also of academic responsibility, in dealing with 
such a situation. its would be impossible to ignore such a far-reaching and unusual constitutional 
decision, but there were also very real dangers for the university, the law school and the students 
in engaging in too much open critique. perhaps conveniently the curriculum was already set in 
place by print-based course materials published prior to the high courts decision. 

The best and safest way to respond was to invite students to review the case in the major 
critical essay. in what is probably yet another example of the pedagogical challenge of teaching 
in such circumstances, the court of appeal heard an appeal from the 2008 case during the 
middle of the semester and overturned the earlier decision. This necessitated a rewriting of the 
original essay topic and a significant extension of time for students.

what the reading of these essays revealed was the complex ways in which the various forms 
of dissonance were informing the students’ own constructions of knowledge. whilst many 
students were able to distinguish the theoretical principles from the current political reality they 
were experiencing, many also clearly struggled with the growing disparity between the theories 
of constitutional law and the reality in Fiji. 

Below is a series of excerpts from students’ essays that convey some of the different ways in 
which students reacted to the circumstances they were in.

a number of the students displayed an understanding and support for the doctrines of 
constitutionalism, but expressed dismay at the abuse they felt they had witnessed. These students 
at least were able to constructively use the conflicting messages they were receiving to develop 
a more mature perception about the interplay of the ideal and the real:

it can be so maddening to hear that such a document is the supreme law of a country and that 
absolutely everyone is subject to the law … i feel that this is more of an ideal state which society 
should aim to obtain but for now, realistically, it is not so. such occurrences (the coup) led to me 
perceiving a constitution as a weak and irrelevant document drawn up as a matter of procedure 
rather than having any real legal authority … i struggle to find the stability that a constitution 
promises and beyond that if the government can at any time launch emergency decrees and stifle 
the very rights it (the constitution) aims to protect, it is but a meaningless letter only worth the 
paper it is written on25.

in summary, the judgment instills in the president unlimited powers to take over government 
at his discretion, and then take whatever action he or she believes is needed, with no form of 
accountability possible. The decision disguised illegal acts as legal and constitutional and the 
perpetrators walked away freely. This decision can be said to be very damaging to a country 
that calls itself democratic. it ignores the values that make up democracy, gives a flawed 
interpretation of the constitution while undermining it and questions the rule of law in the 
country. such decisions make one question whether Fiji is in actual fact a democratic republic 
or if that is just an illusion that we all live under.26

personally, without the constitution i feel i’d probably be living under an oppressive government. 
however, if i look at Fiji’s current situation, i cannot deny the reality. it seems the constitution 
has lost its supremacy and the idea frightens me deeply because doing this course has made me 
realize that my identity, my rights and my future are at stake and i generally have no defense if 

24 ibid para 173.
25 student comment contained in reflective exercise, lw 207, constitutional law, university of the 

south pacific, semester 1, 2009.
26 student comment contained in critical essay, lw 207, constitutional law, university of the south 

pacific, semester 1, 2009. 
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the constitution protecting me is being disregarded or even worse, abrogated. even whether i’ll 
want to practice as a lawyer largely depends on how secure the constitution in Fiji would be 
when i graduate because if things don’t improve, i see a bleak future ahead of me.27 

other students struggled much more to find some way of reconciling the theories they were 
learning with the reality they were experiencing. in a sense, these students struggled more 
because they tried to make sense out of irreconcilable experiences and concepts.

i always thought that the law was something that other institutions operated under. what 
surprised me was that while courts are to uphold the law, it is during times of political upheaval 
where the fabric of the law is stretched, that they become a sort of a tool for determining the 
legality … of regimes that usurp power. how can it be that the courts use legal principles to 
determine the legality of a regime which has taken power illegally?28

This case has brought home to me how much about the law depends on perceptions and 
interpretations. i used to wonder what law lecturers mean when they said there is no right or 
wrong answer; what matters is how you argue your point. well, now i know.29

The other feature is the fact that some constitutions are normative which is enforceable in 
practice and respected and obeyed by the people and carried out in practice. on the other hand 
some constitutions appear nominal in nature that is, parts or all of a constitution are in not in fact 
respected or obeyed by the people or they just exist in name. This brings me to the concern that 
whether the current constitution of Fiji is a normative constitution or has become nominal since 
the recent 2006 military coup.30 

perhaps most problematic of all is that group of students who struggled to actually accept and 
internalise the message they were getting, particularly from the high court’s decision.

when i first enrolled for this course, i had a mistaken understanding that whoever unlawfully 
takes over a legitimate government that is elected by the people through a constitutional model 
of government shall be easily found guilty for treason, and the court would reinstate the elected 
government accordingly ... one assumes the constitution is ‘dead’ when an unlawful takeover 
happens. Yet, the unlawful government operated for a while, side by side with the constitution, 
and the court ruled in its favour.31 

i used to think that a constitution, being the supreme law of a country, once removed meant that 
any legal action afterward was baseless and the legal system was powerless. To the contrary, 
i have come to realise that there is quite a great deal of power still vested in the hands of the 
judiciary and they have the final say in determining whether or not to recognise a new regime 
as legitimate.32

and, finally, there are those students whose ultimate response was to accept and even value the 
role of the military in supervising elected government.

This decision has in a way approved of coups. This will cause fear amongst the future politicians 
of Fiji. people who behave like small spoilt children cannot govern a country, there must be 
mature people who put other people’s needs before themselves. This decision does not guarantee 

27  student comment contained in reflective exercise, lw 207, constitutional law, university of the 
south pacific, semester 1, 2009. 

28 student comment contained in reflective exercise, lw 207, constitutional law, university of the 
south pacific, semester 1, 2009.

29 student comment contained in critical essay, lw 207, constitutional law, university of the south 
pacific, semester 1, 2009.

30  student comment contained in reflective exercise, lw 207, constitutional law, university of the 
south pacific, semester 1, 2009.

31 student comment contained in reflective exercise, lw 207, constitutional law, university of the 
south pacific, semester 1, 2009. 

32  student comment contained in critical essay, lw 207, constitutional law, university of the south 
pacific, semester 1, 2009. 
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that those people who are democratically elected stay in power. it allows for people to conduct 
coups and also guarantees their immunity if they follow in the steps of Mr Bainimarama.33

Furthermore the military is a political institution of a very particular kind. The armed forces of 
a nation are generally regarded as being above politics because they guarantee the security and 
integrity of the state and are the storehouse of the national interest. This ensures the military 
a special status and respect thus allowing them to intervene in politics particularly when, in 
its view, fundamental national interest are threatened. also the military was interfering with 
politics to protect the political and economical life of its people … Military intervention of this 
kind also took place in nigeria in 1983 which marked the overthrow of four years of civilian 
rule because the economy was going down caused by falling oil prices. in concluding i would 
say that the actions of the military are alright.34

These various responses show some of the ways in which the experience of the political 
upheavals shaped students’ construction of constitutional knowledge. it was not a simple matter 
of contrasting the ideal with the real or the legitimate with the illegitimate. There were clearly 
many shades of meaning that students could construct.

The period between the high court decision in october 2008 (upholding the coup) and 
the court of appeal decision in april 2009 (which overturned that decision) was a bizarre and 
challenging journey for teacher and students alike. a straightforward unlawful seizure of power 
would not have been so problematic. The most confusing aspect was that the judiciary had 
intervened to use legal principle to uphold an unlawful overthrow of the elected government. 

Following the court of appeal decision in april, the president and military finally 
moved to abrogate the constitution, and dismiss the judiciary, and from the perspective of a 
constitutional lawyer and educator, and from the perspective of many students, this is a much 
more understandable outcome. it doesn’t change the fact of which elite is holding on to political 
power, but it is a far more honest and transparent way of conducting an overthrow. 

V. cONcLUsION

in the pacific, and in Fiji in particular, there are complex sources of dissonance for students as 
they encounter the theories of constitutionalism, including the underlying foreign character of 
constitutionalism itself as well as the lived experience of upheaval. There is very little place for 
the comfortable positivism of australian constitutionalism. For pacific students, the rule of the 
law remains more of an aspirational concept than a reality, and there is a need to accept that 
political, economic and cultural sites of power outside of the formal legal system often exert 
equal or greater weight than the legal system itself.

From the perspective of a critical legal educator, perhaps the most fascinating and enlightening 
aspect of the experience is the way in which these conditions seem to upend or reverse some 
of the traditional political battle lines in legal education experienced in australia. suddenly, 
positivism or black letter legal theory becomes an aspirational political value and is stripped 
of its clothing of empiricism, whilst a more critical, even post-structural, approach becomes an 
essential tool for practical, even vocational, training of lawyers.

as a critical educator, one’s role is to ensure that students are exposed to a variety of views 
and provoked into challenging previous assumptions so that they are able to embark upon their 
own critique and cognitive journey. in australia this appeared to be a relatively straightforward 
role of intentionally unsettling the comfortable orthodoxies surrounding constitutionalism: the 
legitimacy of centralised authority and the role of the nation state. in a sense, in the australian 
classroom, ‘otherness’ becomes a quality that the critical teacher deliberately needs to introduce 

33 student comment contained in critical essay, lw 207, constitutional law, university of the south 
pacific, semester 1, 2009. 

34 student comment contained in critical essay, lw 207, constitutional law, university of the south 
pacific, semester 1, 2009. 

215



JOUrNAL OF tHE AUstrALAsIAN LAW tEAcHErs AssOcIAtION 
into the classroom in order to provide students enough critical challenge. in the pacific, however, 
otherness is the very medium within which learning takes place. initially there is a primary 
otherness born of the students’ own cultural backgrounds, but in the case of Fiji students, 
there is yet another powerful source of dissonance emanating from within the modern nation 
state itself. consequently, the project of teaching constitutional law begins with an attempt 
to explain and articulate new concepts and troublesome knowledge and then is challenged 
further by contemporary events that undermine even the promise of stability, enforceability and 
consistency that was supposed to accompany a constitutionalist approach.

perhaps the most powerful lesson as a teacher has been that helping students to negotiate 
troublesome knowledge and fostering critical thinking requires the teacher to continually 
reposition to strategically respond to students’ own backgrounds and experiences. in summary, 
it is a fascinating journey for teacher and students alike, and one in which a critical approach, 
an open mind and a dedication to flexibility and lifelong learning becomes not just an aspiration 
but a basic precondition to continued professional practice.

216



Mapping and EMbEdding SuStainablE graduatE 
CapabilitiES in law

PeneloPe Watson* and Con PaPas**

I. IntroductIon: tIme for change In LegaL educatIon

there is a climate of ‘readiness for change’1 in higher education, and nowhere more so than 
in law. universities are embracing curriculum renewal, including by incorporating graduate 
capabilities or attributes,2 in response to ‘the demands of a changing, discriminating and 
competitive higher education marketplace’ and the rapidly changing world of work. legal 
education is now characterised by ‘stakeholders [who] demand that law faculties be accountable 
at every level for the quality and efficacy of the professional education they offer’.3 

dramatic change in the 1970s coincided with the expansion of higher education and the 
abolition of tuition fees under the whitlam federal government. newer and more progressive 
law schools moved from conducting traditional black letter lectures, often delivered by legal 
practitioners (the ‘what is’ model of teaching law), to the Socratic method, built on student-
centred learning, small-group teaching and ‘law in context’ (the ‘what ought’ model). Such 
approaches prioritised critical thinking, case analysis, oral communication skills, and legal 
problem-solving, as well as doctrinal learning. teachers were more likely to be fulltime or 
career academics, rather than practitioners. legal education tended to be conceptualised as 
separate from legal practice.

law schools have proliferated since then, with student numbers increasing to previously 
unthinkable levels. Many of the pedagogical gains have been lost or compromised. Most law 
schools have at least partially reverted to lectures; overall reductions in face-to-face class time 
have occurred in some instances; and greater reliance has been placed on sessional staff, larger 
classes, and more conventional curricula, all driven by shrinking resources and funding models 
that prioritise discipline-based research at the expense of teaching. the didactic teaching practices 

* director, learning and teaching, Macquarie law School, Macquarie university, Sydney, australia.
** project Manager, learning and teaching, Macquarie law School, Macquarie university, Sydney, 

australia. 
1 deborah Southwell, deanna gannaway, Janice Orrell, denise Chalmers, Catherine abraham, 

‘Strategies for effective dissemination of project outcomes’, a report for the Carrick institute for 
learning and teaching in Higher Education  (2005) <http://www.altc.edu.au/resources-strategies-
dissemination-uq-2005> at 18 december 2009, cited in Sally Kift, ‘Mapping law Curriculum for 
Quality learning Engagement’ (paper presented at the Macquarie university law School retreat, 
Sydney, 9–10 december 2008). 

2 in australia, the terminology underpinning the skills movement is used loosely; see S barrie and J 
Jones, ‘integration of academic writing Skills in Curriculum: Making them Stick’ in Chris rust 
(ed), Improving Student Learning — Improving Student Learning Outcomes (1999) 268–279; 
the terms generic/core/transferable competencies, skills, attributes or capabilities are often used 
interchangeably: see Janet Jones, ‘generic attributes: an agenda for reform or Control?’ (paper 
presented at Changing identities: language and academic Skills Conference, university of 
wollongong, 29–30 november 2001). according to Sharon Fraser, ‘capability is a much broader 
concept than skills and attributes or competencies, rather it is about “fitness for specified purpose”’: 
see Sharon Fraser ‘reframing the discourse: a graduate Capability Framework for Macquarie’ 
(2007) <http://www.mq.edu.au/ltc/pdfs/capabilities_discussion_paper.pdf> at 18 december 2009. 
Fraser cites John Stephenson, ‘the Concept of Capability and its importance in Higher Education’ 
in J Stephenson and M Yorke, Capability and Quality in Higher Education (1998).

3 Sally Kift, Harnessing Assessment and Feedback to Assure Quality Outcomes for Graduate 
Capability Development: A Legal Education Case Study (2002) 1, australian association for 
research in Education <http://www.aare.edu.au/02pap/kif02151.htm> at 27 november 2009.  
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of the past have again become the norm, despite clear evidence that active learning strategies 
and engagement are essential for good outcomes. didactic teaching practices are particularly 
inappropriate given the rapidity of change in the external and workplace environments, and the 
short ‘use-by’ date of much doctrinal knowledge.

in the current wave of change, the question now is not whether legal education should 
change, but how best to effect change, what change, and in pursuit of which goals? a further 
question addressed in this paper is how change can be embedded and sustained over time and 
avoid becoming the latest educational fad. according to Fullan,4 a ‘fundamental shift of mind’ 
will be required, since modern educational systems are

fundamentally conservative. the way that teachers are trained, the way that [institutions] are 
organized, the way that the educational hierarchy operates, and the way that education is treated 
by political decision-makers results in a system that is more likely to retain the status quo than 
to change. 

although Fullan is describing school-level education, many of his comments apply equally to 
higher education. One significant difference is teacher training, where higher education fares 
even worse than secondary and primary education. training in teaching has been conspicuously 
absent in most universities outside education faculties, contributing to the heavy emphasis on 
doctrinal and discipline-based content. Most academics identify themselves primarily or solely 
in terms of their discipline and scholarship within that discipline, rather than their teaching role, 
entrenching conservative practices. 

the shift to graduate capabilities as a guiding principle in curriculum design necessarily 
mandates a more hands-on and student-centred style of teaching. One of the benefits of such an 
approach is forcing many in higher education to think deeply for the first time in several decades 
not just about what they teach, but also about how and why that teaching occurs, in what context 
of work and professional practice, and the desired final product (graduate). this may be one 
avenue by which Fullan’s ‘fundamental shift of mind’ can be achieved.

legal education has been the subject of detailed review in australia, the united States of 
america, united Kingdom (uK), Hong Kong, Canada5 and elsewhere in recent years, with 

4 Michael Fullan, Change Forces — Probing the Depths of Educational Reform (1993) 3. Fullan’s 
work relates to school education but is just as relevant to higher education, which lags behind other 
sectors at the pedagogical level. 

5 See, eg, in australia: dennis pearce, Enid Campbell and don Harding, Australian Law Schools: A 
Discipline Assessment for the Commonwealth Tertiary Education Commission (1987); C Mcinnis, S 
Marginson and a Morris, Australian Law Schools After the 1987 Pearce Report (1994), department 
of Employment, Education training, Canberra; australian law reform Commission, Managing 
Justice: A Review of the Federal Civil Justice System, report no 89 (2000); richard Johnstone and 
Sumitra Vignaendra, Learning Outcomes and Curriculum Development in Law (2003); australian 
learning and teaching Council (altC)/Council of australian law deans (Cald), Learning 
and Teaching in the Discipline of Law: Achieving and Sustaining Excellence in a Changed and 
Changing Environment: Final Report (2009); review of Higher Education Financing and policy, 
Learning for Life: Final Report (1998) (west review of universities); Cald, Review of Australian 
Higher Education: Questions for Discussion, CALD Submission (2008) <http://www.dest.gov.au/
nr/rdonlyres/7dbb3799-744d-4Eb9-971F-5Ca98930401b/23456/275Councilofaustlawdeans.
pdf> at 27 november 2009. See, eg, in the united States of america: american bar association, 
Section of legal Education and admissions to the bar, Report of The Task Force on Law Schools 
and the Profession: Narrowing the Gap (1992) (MacCrate report); american bar association, 
Section of legal Education and admissions to the bar, Teaching, Learning and Professionalism: 
Report of the Professionalism Committee (1996); the Carnegie Foundation for the advancement of 
teaching, Summary of the Findings and Recommendations from Educating Lawyers: Preparation 
for the Profession of Law (2007). See, eg, in the united Kingom: lord Chancellor’s advisory 
Committee on legal Education and Conduct, First Report on Legal Education and Training (1996); 
the law Society of Scotland, Education and training Committee, The Future of Legal Education, 
Training, and CPD: Report to the 2009 AGM (2009). See, eg, in Canada: Canadian bar association, 
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reports noting dramatic changes over the last three decades to the nature of professional practice 
and the context within which legal education occurs. the reports expressed dissatisfaction with 
the current state of legal education and that ‘a radical reconsideration of the principles which 
underlie [it] has not recently been undertaken.’6 Other scholars have canvassed this issue very 
thoroughly,7 so we will provide only a brief overview . 

according to the Carnegie Foundation: 
today’s law school experience is severely unbalanced. the difficulty lies in the relentless focus 
on the procedural and formal qualities of legal thinking … sometimes to the deliberate exclusion 
of the moral and social dimensions and often abstracted from the fuller contexts of actual legal 
practice.8 

while acknowledging that analytical thinking and discipline knowledge are priorities in legal 
education, the Carnegie Foundation stressed that ‘priority should not be misconstrued as 
sufficiency’, and that legal doctrine

often comes most fully alive for students when the power of legal analysis is manifest in the 
experience of legal practice … [p]ractical skill is developed through modelling, habituation, 
experiment and reflection … requir[ing] settings and pedagogies different from those used in 
the teaching of legal analysis… [p]rofessional identity joins [legal analysis and practical skill] 
and is … the catalyst for an integrated legal education.’9

the australian law reform Commission (alrC) argued in its Managing Justice report10 that 
curricula should focus on ‘what lawyers need to be able to do [rather than being] anchored 
around outmoded notions of what lawyers need to know’.11 the west review of universities12 
also highlighted the desirability of broader generic skills, including reflective thinking; technical/

Committee responding to recommendation 49 of the Systems of Civil Justice task Force report, 
Attitudes–Skills–Knowledge: Proposals for Legal Education to Assist in Implementing a Multi-
Option Civil Justice System in the 21st Century (1999). See, eg, in Hong Kong: the Steering 
Committee on the review of legal Education and training in Hong Kong, Legal Education and 
Training in Hong Kong: Preliminary Review, Report of the Consultants (2001). 

6 the law Society of Scotland, The Future of Legal Education and Training (2006–2007) <http://
www.lawscot.org.uk/training/consult> at 27 november 2009. 

7 See, eg, Kift, ‘Mapping law Curriculum for Quality learning Engagement’, above n 1; Sally 
Kift, ‘21st Century Climate for Change: Curriculum design for Quality learning Engagement in 
law’ (2008) 18 Legal Education Review 1; Sally Kift, ‘Harnessing assessment and Feedback to 
assure Quality Outcomes for graduate Capability development: a legal Education Case Study’ 
(paper presented at the association for active Educational researchers Conference, brisbane, 
december 2002); Sally Kift, ‘integrating the Knowing, the doing and the practice for radical 
Curriculum renewal’ (paper presented at the international Conference on the Future of legal 
Education, georgia State university College of law, atlanta, georgia, 20–23 February 2008); Sally 
Kift, ‘Curriculum design Challenges for 21st Century legal Education’ (paper presented at (dis)
integration — designs on law Curriculum: learning in law annual Conference, university of 
warwick, Coventry, 3–4 January 2008).

8 the Carnegie Foundation for the advancement of teaching, above n 5.
9 ibid, quoted in Susanne Owen and gary davis, ‘Some innovations in assessment in legal 

Education, assessment: role’, material created as part of altC/Cald, Learning and Teaching 
in the Discipline of Law: Achieving and Sustaining Excellence in a Changed and Changing 
Environment: Final Report, above n 5.

10  australian law reform Commission, above n 5, citing the MacCrate report, above n 5. the 
Carnegie Foundation for the advancement of teaching, above n 5, quoted in Susanne Owen and 
gary davis, ‘Some innovations in assessment in legal Education, assessment: role’, material 
created as part of altC/Cald, Learning and Teaching in the Discipline of Law: Achieving and 
Sustaining Excellence in a Changed and Changing Environment: Final Report, above n 5.

11 australian law reform Commission, above n 5, 2.20.
12 review of Higher Education Financing and policy, Learning for Life: Final Report (1998) (west 

review of universities).
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theory competence; intellectual curiosity; effective communication; research; problem-solving 
and teamwork; and ethical standards.13 

given such general dissatisfaction, law schools are rethinking their educational approach to 
align curricula with evolving industry expectations for the profession and to produce graduates 
able to rise to the challenges of the modern world. 

Focusing on graduate attributes compels us to examine and challenge not just teaching 
practices and content, but also the aims of legal education and the premises that underpin it. a 
main premise is that, in a life/work context of rapid and relentless change, modern professionals 
need to be lifelong learners. Curriculum redesign, beginning with mapping and embedding 
generic graduate attributes, is essential to this. Most universities have developed their own 
statements of desirable graduate attributes or capabilities, and significant work has been done at 
the national level.14 Early attempts to introduce skills in a ‘bolted-on’15 fashion have given way 
to a more generalised understanding of the need to integrate and sequence capabilities across an 
entire curriculum and at varying levels of sophistication. However, there is still much work to 
do at the implementation level. 

this article discusses current work at Macquarie law School in redesigning the curriculum 
to inculcate clusters of skills in a scaffolded learning sequence, so that graduates are able to 
exercise both the doctrinal knowledge base expected of lawyers and adopt a more collaborative, 
cross-disciplinary and sustainable process of enquiry that will support their functions as analysts, 
facilitators, researchers and innovators. 

II. graduate capabILItIes 
graduate capabilities are the ‘qualities, skills and understandings a university community 
expects its students to develop and consequently shape the contribution they are able to make 
to their profession and as a citizen’.16 while employability is a key factor, graduate attribute 
statements should extend well beyond the workplace. this is particularly necessary for the 
discipline of law, since modern legal education is marked by ‘a pervasive tension between the 
notion of legal education as essentially professional training … and legal education as education 
in an intellectual discipline’ located more broadly within the humanities and social sciences.17 

13 ibid, cited in altC/Cald ‘reimagining the law: graduate attributes’(paper presented at 
australasian law teachers association Conference, Cairns, 6–9 July 2008).

14 Eg, altC/Cald, Learning and Teaching in the Discipline of Law: Achieving and Sustaining 
Excellence in a Changed and Changing Environment: Final Report, above n 5, ch 5.

15 Simon C barrie, ‘a research-based approach to generic graduate attributes policy’ (2004) 23(3) 
Higher Education Research and Development 265.

16 John bowden et al, ‘graduate attributes and generic Capabilities’ in Generic Capabilities of ATN 
University Graduates (2000) <http://www.clt.uts.edu.au/atn.grad.cap.project.index.html> at 1 
december 2008.

17 professor Michael Coper, ‘learning and teaching in the discipline of law: achieving and 
Sustaining Excellence in a Changed and Changing Environment’ (paper presented to the Carrick 
institute for learning and teaching in Higher Education, perth, 1 October 2007).
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there have been many attempts to identify the range of skills required by graduates18 and 
law graduates.19 Many skills that are generic in other contexts are discipline-specific for law, 
such as analytical and critical thinking, problem-solving, construction of argument, evaluating 
evidence, and advocacy and negotiation. the Council of australian law deans (Cald) has 
identified the key skill groupings required of law students as: 

(i) discipline specific body of knowledge and skills; 
(ii) social and intellectual capabilities: oral and written communication, teamwork/ initiative/

independence/creativity, critical thinking/problem solving, scholarship, professional 
practice; and 

(iii) attitudes and values: ethics, professionalism, lifelong learning, diversity and social 
justice, indigenous perspectives, internationalisation and global citizenship, future 
oriented.20

Employability skills are a subset of graduate attributes, with many areas of overlap. typical 
skill-sets include: communication, teamwork, problem-solving, self-management, planning and 
organisation, technology, lifelong learning, initiative and enterprise.21 another formulation lists 
critical thinking, problem-solving, teamwork and decision-making skills.22 

these deceptively brief lists need to be fleshed out before they become useful. For example, 
‘professionalism’ is defined by Cald as:

‘an attitude or stance towards work and activity’, that carries with it associated graduate 
attributes or descriptors such as ‘consummate legal professional’; [possessing] skills 
in lateral thinking and problem solving which enable the provision of appropriate 
advice and solutions, not only in litigation but over a range of alternate dispute 
resolution mechanisms; uphold[ing] the highest ethical standards in discharging his/
her responsibilities to clients, other professionals, the courts and the public; pursu[ing] 
lifelong learning in a dynamic discipline.23

the impact of shifting from designing curricula with substantive content to designing for 
capabilities is starkly illustrated by the following comparison. Consider these graduate 
capabilities identified by one university:

1. discipline specific knowledge and skills;
2. critical, analytical and integrative thinking;
3. problem solving and research capability;
4. creative and innovative;

18 See, eg, in australia: precision Consultancy for the business industry Higher Education 
Collaboration Council, Graduate Employability Skills: Report (2007) australian government, 
department of Education, Employment and workplace relations <http://www.dest.gov.au/
highered/bihecc> at 27 november 2009. See, eg, in the united States of america: partnership for 
21st Skills, Learning for the 21st Century: A Report and Mile Guide 21st Century Skills (2002) 
<http://www.21stcenturyskills.org> at 27 november 2009. See, eg, in the united Kingdom: lord 
Sandy leitch, Prosperity for All in the Global Economy — World Class Skills: Final Report (2006) 
department of business innovation and Skills <http://www.dius.gov.uk/> at 27 november 2009 
(leitch review of Skills).

19 See, eg, patrick Keyzer, Legal Problem Solving: A Guide For Law Students (1994); william 
twining (ed), Legal Theory and Common Law (1986); M le brun and r Johnstone, The Quiet (R)
evolution: Improving Student Learning in Law (1994).

20 altC/Cald, Learning and Teaching in the Discipline of Law: Achieving and Sustaining 
Excellence in a Changed and Changing Environment: Final Report, above n 5.

21 precision Consultancy for the business industry Higher Education Collaboration Council, above n 
18, cited in Kift, ‘Mapping law Curriculum for Quality learning Engagement’, above n 1.

22 united States of america: partnership for 21st Skills, above n 18. See also list compiled in leitch 
review of Skills, above n 18.

23 Cald, above n 13.
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5. effective communication;
6. engaged and ethical local and global citizens;
7. socially and environmentally active and responsible;
8. capable of professional and personal judgment and initiative;
9. and commitment to continuous learning.24 

Compare these general graduate capabilities with, for example, the specific areas of 
knowledge prescribed for a torts unit by the nSw legal practitioners’ admission board:

1   negligence including defences.
2   a representative range of torts (other than negligence) and their defences.
3   damages.
4   Concurrent liability.
5   Compensation schemes.

Or

topics of such breadth and depth as to satisfy the following guidelines:

the potential compass of this area is so large that considerable variation might be anticipated. 
at the very least, there should be a study of negligence and of a representative range of torts, 
with some consideration of defences and damages, and of alternative methods of providing 
compensation for accidental injury. Examples of these topics are: concurrent liability, 
defamation, economic torts, nuisance, breach of statutory duty and compensation schemes.25

the demands imposed by the two types of framework are divergent in terms of both curriculum 
design and delivery. a capabilities focus is so different — in nature as well as in the knowledge, 
skills and attitudes demanded of teachers and learners — that it cannot help but be the catalyst 
for improvement in learning and teaching. However, shifting from doctrinal to capabilities-
based education has limited value unless the capabilities are sustainable; that is, unless they are 
self-supporting and equip students to be continuous and lifelong learners.

III. sustaInabILIty: a framework for embeddIng graduate capabILItIes

the framework outlined below draws on the environmental concept of sustainability to suggest 
how innovation in legal education can be embedded and maintained over time in an organic and 
dynamic process of renewal.

One of the puzzles that bedeviled early work on generic skills (as graduate capabilities 
used to be called) was transferability. it became apparent that skills acquired in one context 
could not necessarily be applied successfully in other contexts. generic skills were also valued 
because of their potential to promote and enable lifelong (sustainable) learning. this re-focused 
attention on learning outside formal didactic settings and methodologies. Experiential learning, 
peer-assisted learning and peer tutoring, reflective practice, self-evaluation, learner-managed 
learning, student-centred learning, andragogy, all received their fair share of attention. Modern 
notions of sustainability encompass all of these and much more, providing an extremely useful 
framework for interrogating learning and teaching issues and designing curricula (including 
embedding graduate capabilities). in this ‘decade of Education for Sustainable development’,26 
the framework is particularly compelling.

24 Office of the Macquarie university provost, Review of Academic Programs, White Paper (2008) 
Macquarie university <http://www.mq.edu.au/provost/reports/docs/SenateFinalwHitEpapEr_
revised.doc> at 27 november 2009. 

25 Legal Practitioners Admission Rules 1994 (nSw) sch 5.
26 See, eg, united nations Educational, Scientific and Cultural Organisation, Learning Our Way to 

Sustainability (2009) <http://www.unesco.org/en/esd/> at 27 november 2009. 
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Macquarie university is working towards embedding sustainability as a ‘core value’. in 2007, 
the university commissioned State of Play, a report from the australian research institute in 
Education for Sustainability, as part of its vision to embed sustainability into the daily practices 
and procedures of the university.27 while the report benchmarked the traditional sustainability 
areas of energy, water and waste, it also investigated sustainability in learning and teaching, 
research and human resources. in 2008, Macquarie university began a comprehensive review 
of academic programs, starting with defining graduate capabilities. the white paper outlining 
Macquarie university’s framework for the future of learning and teaching, referred to above, 
was published in July 2008. the initial component of the white paper contained the graduate 
capabilities framework, as set out in Figure 1. Sustainability has been identified as one of the 
defining themes described as a ‘guiding principle within which the curriculum is developed.’28 
note that the sustainability principle specifically includes ‘commitment to continuous learning’ 
(lifelong learning), ‘creative and innovative’ capabilities, and ‘socially and environmentally 
active and responsible’ attitudes and behaviour.

Figure 1: Macquarie University graduate capabilities 

27 State of Play, australian research institute in Education for Sustainability (ariES), Macquarie 
university, 2007; see also Macquarie university, Sustainability@MQ (2009) <http://www.mq.edu.au/
university/sustainability.html> at 27 november 2009.

28 Office of the Macquarie university provost, above n 24.
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Sustainability29 has various hotly contested meanings, but in essence it references environmental, 
economic and social responsibilities, and concerns both process and substance. it has at its core 
integrated decision–making; socio-cultural and economic equity; inclusion of all stakeholders; 
valuing services; and protection of endangered or weaker key elements (not necessarily limited 
to the environment; for example, biodiversity conservation). whether there is any difference 
between sustainability (which is in popular usage) and sustainable development (the key 
wording in international legal documents) is a topic for another context. regardless, both 
require a balance between economic, social and environmental concerns, with a strong social 
justice foundation. 

the classic definition of sustainable development is contained in the brundtland Commission 
report, which defines it as ‘development which meets the needs of the present without 
compromising the ability of future generations to meet their own needs’30. in that sense, it 
balances wants against needs. in the legal context of sustainable development, the next key 
document is the Rio Declaration, which set out 25 principles of sustainable development.31 in 
australia (and elsewhere), in the context of environmental legislation, these principles have 
been honed down to five key elements:

1. integration of economic, environmental and social issues in decision-making.
2. biodiversity conservation.
3. precautionary principle.
4. intergenerational equity.
5. improved valuation, pricing and incentive mechanisms.32

the sustainability framework is helpful for analysing legal education in three ways. First, it 
applies to decision-making, and requires full participation of all stakeholders in that process. 
this applies just as much to the development of curricula as to any other type of decision-making, 
and mandates an inclusive partnership between learners and teachers, with systematic input 
from employers and other stakeholders, having regard to access and equity issues. Education 
for sustainability aims to develop learners’ skills, abilities and motivation. learners are at the 
centre of the active participatory experience, with learning, facilitation and decision-making in 
the hands of the learners themselves.33 

Secondly, the notion of intergenerational equity — that is, thinking beyond this generation to 
make sure the next generation is not disadvantaged by the decisions of the present — encourages 
forward thinking. Certain curriculum design questions might be generated by applying this 
second limb of the sustainability framework, for example:

• which core values do we want future generations to adopt? 
• which attitudes to learning, to work, to legal practice and law? 
• which values relating to ethics, social justice and personal and corporate responsibility?

29 we are very much indebted in this section to our colleague, dr Erika techera, for her generous 
assistance, expertise and passion for all things concerned with sustainability.

30 Report of the World Commission on Environment and Development: Our Common Future, un doc 
a/42/427 (1987) (the brundtland report).

31 Rio Declaration on Environment and Development, Report of the United Nations Conference 
on Environment and Development, un doc a/COnF.151/6/rev.1 (1992). in education, the 
seminal document is the Talloires Declaration signed in 1990 in which universities committed 
to environmental sustainability. the text of the declaration is available online but it really goes 
to sustainable actions rather than processes. See university leaders for a Sustainable Future, The 
Talloires Declaration (1990) <http://www.ulsf.org/programs_talloires_td.html> at 27 november 
2009. 

32 See, eg, Protection of the Environment Administration Act 1991 (nSw) s 6(2).
33 recommendations, iuCn Commission on Education and Communication, February 2004, 52.
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• which cognitive skills need to be developed to facilitate the above? answers might 
include attributes such as creativity, innovation and collaborative and cooperative 
problem-solving skills. 

thirdly, pricing and incentive mechanisms are relevant. in the environmental context, such 
mechanisms are intended bring ecosystems and their processes into the financial accounting of 
society’s activities; for example, the way the oceans assimilate waste would be included in a 
social costing of pollution control. in an education context, however, it could be used to ensure 
that all aspects of the curriculum and university core business are valued, making learning and 
teaching, and related scholarship, equal priorities alongside disciplinary research. in this way, 
balance and diversity are maintained so that the two are mutually supportive and feed into one 
another at all levels. revision of structural factors such as selection and promotion criteria, 
workload, patterns of work, and reward and recognition systems will be required in many 
institutions. For example, current department of Education, Science and training definitions 
of research do not count writing student texts and publishing in professional legal journals 
as ‘research’.34 this is a perfect example of the nonalignment between teaching and research 
objectives, which can lead only to impoverishment of learning and teaching, to diminution of 
the research–teaching nexus, and to less rather than more integration and articulation between 
the law school and professional practice. 

Sustainable learning, including organisational learning, is learning that endures; it is organic 
in the sense that can adapt and reconfigure to meet changing demands. by definition, then, it 
must be process- and skill-based rather than solely content-based, and it must be centred on well-
defined graduate capabilities. Embedding a sustainable capabilities curriculum depends heavily 
on stakeholder buy-in. this can be achieved by creating a culture of commitment to excellence 
in learning and teaching as core business, firmly linked to scholarship and professional learning 
and development, with embedded quality assurance processes and continual renewal. practising 
what we preach — that is, treating sustainable learning and learning outcomes for students as a 
core value — can be made easier by ensuring that we actively engage in sustainability ourselves 
in all our processes and practices, including those related to the curriculum. 

IV. attrIbute mappIng

A. The Mapping and Design Process
the process of mapping graduate attributes corresponds to five steps in the curriculum design 
process. the first step is to decide on what specific knowledge, skills and values are desirable 
in graduates; to create a framework of strategic or generically defined capabilities that reflect 
these; and to decide which enabling capabilities should be clustered around them. this is 
normally done at the institutional level. a stocktake of content and outcomes is then performed, 
identifying what is currently taught and/or assessed, and where and how this occurs. Comparing 
desired attributes with those already embedded pinpoints gaps in the existing curriculum and 
forms the basis of the redesign and implementation of the new curriculum. Capabilities need to 
be embedded in identified locations in the curriculum process and structure, addressing: 

(i) objectives, activities and assessment; 
(ii) learning support measures required to enable students to deal with the curriculum; 
(iii) equity and access issues; 
(iv) both risks and opportunities for diverse students in different delivery modes (face-to-

face, distance, blended); 
(v) innovation in learning technology and learning spaces; 
(vi) professional development required to support enhanced graduate capabilities; 

34 the position is similar in the uK: see, eg, Fiona Cownie, ‘are we witnessing the death of the 
textbook tradition in the uK?’ (2006) 3(1) European Journal of Legal Education 79.
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(vii) structural and functional change that may be required in the organisational fabric of the 

institution; and 
(viii) comprehensive linkages along the learning process from school, tertiary institution, to 

the postgraduate and professional environments.  
Evaluating the changes is the final step. Measures need to be developed for determining success, 
focused on learning outcomes for students, but also taking into account the sustainability of 
the changes over time in terms of resourcing and other factors. a regular review and redesign 
process for gathering and responding to feedback also needs to be developed and implemented.

B. The Mapping Activity at Macquarie Law School
in 2008–09, the Macquarie university law School consulted its academics, as well as considering 
developed models of attributes in other institutions, to compile its own list of graduate attributes 
and map their placement and usefulness in the curriculum. Certain descriptors of positive human 
personality were identified as some of the most prominent indicators of what kind of graduates 
the School should be producing. Characteristics identified included: capable of leadership; 
dedicated, focused, disciplined; empowered and empowering; possessing maturity, judgment, 
self-awareness; resilient, robust, stamina; articulate, coherent, elegant; typified by ethical and 
professional conduct; respectful; inclusive; selflessness, desire for community service; multi-
reflective paradigmal capacity; possessing a global and comparative perspective; and cultural 
awareness.

these were then categorised against the nine graduate capabilities laid down by Macquarie 
university for all graduates, as well as being compared to attribute lists developed by other 
legal education institutions. this matrix is currently being refined into a discipline-specific set 
of attributes embedded in study units in the bachelor of laws program. 

C. Models Used in Mapping
Macquarie law School used three models to map, assemble and relate graduate attributes. in 
Figure 2 below, we present the general template used to stocktake the content in each study unit 
of the bachelor of laws program. in this phenomenographic analysis, examples of learning 
activities were categorised against each learning objective of the study unit and scaled by level 
of autonomy, with subsequent analysis describing nodes of commonality between identified 
activities. the mapping sought to identify how these commonalities worked (or did not work) 
in concert across all units in the program to create recurring and cascading experiences in 
autonomous, collaborative and continuous learning.

Figure 2: Template for stocktake of graduate capabilities in each study unit

Intended level of attribute development
ATTEND & 
PARTICIPATE

RAISE 
AWARENESS

DEVELOP 
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FACILITATE 
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OBJECTIVE 1

learning  
activity

learning  
activity

learning  
activity

learning  
activity
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LEARNING 

OBJECTIVE 2

learning  
activity

learning  
activity

learning  
activity

learning  
activity
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LEARNING 

OBJECTIVE 3

learning  
activity

learning  
activity

learning  
activity

learning  
activity
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LEARNING 

OBJECTIVE 4

learning  
activity

learning  
activity

learning  
activity

learning  
activity
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in our next phase we condensed all the learning activities compiled in the stocktake template 
(Figure 2) into a list of tasks which are common across activities, based on and adapted from 
the capability analysis model of willison and O’regan,35 illustrated in Figure 3. For example, 
willison and O’regan have broken down the research capability into increasingly sophisticated 
facets of inquiry, and described activity in that facet against increasing levels of autonomy. 
in Figure 3, a graduate who can engage in communication about an open enquiry (that is, 
with unlimited terms of reference) and with a self-determined structure, is considered to be a 
highly sustainable learner for that capability. we are compiling similar matrices for other major 
capabilities represented in the curriculum.

Figure 3: Explicit task analysis matrix for research capability

LEVEL OF STUDENT AUTONOMY
lEVEl i
Closed enquiry

High degree of 
structure

lEVEl ii
Closed 
enquiry
Some 
structure

lEVEl iii
Closed 
enquiry 
independent

lEVEl iV
Open 
enquiry
Structured 
guidelines

lEVEl V
Open enquiry 
Self- 
determined 
guidelines

FA
C

E
T 

O
F 

E
N

Q
U

IR
Y

Embark, 
determine 
a need

LEAST 
SUSTAIN-
ABLE

Find/ 
generate

Critically 
evaluate

Organise

Synthesise, 
analyse, 
apply

Communi-
cate

MOST 
SUSTAIN-
ABLE

thirdly, the task matrices developed in Figure 3 are reflected back onto the stocktake template in 
Figure 2. if a learning activity involving research capability has been listed in the template for a 
particular study unit, what are the explicit research tasks and autonomy level (as in the willison 
and O’regan model) which can be identified in that learning activity? we are using this approach 
to standardise the description of each and every learning activity in all the units of study. 

the final step is to collate examples of each capability from different doctrinal areas into 
capability groupings. So, as shown in Figure 4 below, examples of ‘teamwork’ capabilities 
would be collated from doctrinally-based study units in torts, criminal law, governance and 
other units. a similar exercise would occur for research capability, for cultural capability, and so 
on. the aim is not merely to map the static location of a capability in each particular study unit 
(which is of limited use), but to visualise the progression of the development of the capability 
through subsequent learning activities located in the pre-program, introductory, intermediate, 
advanced and post-program levels of the bachelor program, and to make some judgment as to 

35 John willison and Kerry O’regan, The Research Skill Development Framework (2006) the 
university of adelaide <http://www.adelaide.edu.au/clpd/rsd/framework> at 27 november 2009. 
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whether that progression is coherent, continuous and focused.  does the progression result in a 
capability which is sustainable?  

Figure 4: Paradigmal analysis

V. concLusIon

One immediate benefit of the reflective discussion used in this mapping process was that 
teachers were prompted to examine the effectiveness of their unit’s structure. Some came to the 
conclusion that, while certain attributes were desired, they were not being specifically attained 
by students in the self-contained activities in that unit of study. teachers were nonetheless of 
the view that capabilities are taught at an exemplary level, but that the actual development of 
the capability in each student occurred in an organic fashion through repeated, overlapping and 
cascading exposures to the skills, knowledge and values in several units of study and over an 
extended period of time. 

Continuous development and layering of skills and understanding in the student sits well 
with the sustainable learning principles which have been discussed in this article. that is, 
multi-dimensional integrative thinking; the use of challenging (‘risky’) learning experiences 
supported by enabling programs (learning support); and diversity. the effective application of 
learning to contemporary sustainability challenges in the community requires the integration of 
diverse perspectives. indeed the sustainability of learning itself depends on a student’s education 
experiences being multi-dimensional and integrative in nature. unlocking the vast potential in 
students rests more than anything on understanding that exemplary pedagogy is not about what 
is learned but about how it is learned.  to create sustainable learning capabilities, learners must 
be at the centre of the learning experience. they must be empowered and responsible for it, and 
must be aware of their own learning process. the design of curricula needs to focus therefore 
on bringing that awareness or meta-cognition to the fore, and on providing learning support 
consistent with the learning challenges presented.    

a paradoxical conclusion of the Macquarie university law School’s mapping study was 
that law teachers repeatedly emphasised that, although collaborative work is the primary source 
of diversity in the student’s learning, there is relatively little teamwork formally built into 
curricula. Collaborative learning promotes the exchange of knowledge and perspectives between 
individuals from different discipline backgrounds. Most innovation occurs at the boundaries of 
disciplines, where cross-fertilisation by other disciplines allows existing knowledge to be seen 
in new contexts and used in new ways, and the interaction of different skills from disparate 
disciplines is a generator of new kinds of knowledge. Successful individuals in highly innovative 

DOCTRINAL SPECIALIST
Doctrines: 

torts
criminal law
governance

immigration law
international law

Doctrinally-based statements:
eg. legal practitioners 

accreditation rules
Descriptors:

prescribed doctrinal knowledge 
eg, torts concepts, statutes, cases

CAPABILITY SPECIALIST
Capabilities:

teamwork capability
research capability
cultural capability

it literacy capability
professional ethics capability

creativity/innovation capability
Capability-based statements:
generic grad caps statements

eg, Macquarie university grad caps
Descriptors:

cognitive & collaborative activities
eg, willison and O’regan model
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organisations are often polymaths or ‘renaissance’ individuals — and those organisations value 
collaboration for its cross-fertilisation effects and as the primary driver of innovation. the 
discipline of law is to some extent pre-adapted to develop polymaths in that its core capabilities 
include analysis and synthesis, the fundamental re-examination of philosophies and moral 
perspectives, and the interpretation and redevelopment of legal and institutional structures that 
drive social reform and political regimes. 

the traditional persona of lawyers, however, is of driven individualists, and this is reflected 
in much of the design of curricula where students are asked to research and reflect on a diversity 
of subject matter but very much within their individual work style and work ethic. it seems, 
therefore, that the natural openness of the discipline of law to diverse and integrative learning is 
let down by the conventional design of many learning activities. therefore, a greater emphasis 
is required on collaborative learning opportunities in order to (i) foster a collaborative learning 
style in law students and inculcate it as a lifelong habit (a sustainable learning style); and (ii) 
create learning environments within curricular activities where students are repeatedly exposed 
to cross-fertilisation of ideas, to active and critically-structured debate, and to practice in 
integrative thinking.

More specifically, Macquarie law teachers saw capabilities taught in terms of a moving 
spread or range of achievement rather than a single targeted competency with a single defined 
performance value or outcome. Capabilities are developed in students progressively and 
adaptively, with each student progressing differently on each type of capability, and acquiring 
greater proficiency in it as they participate in various units of study which also contain that 
capability in some form. the teachers often expressed an appreciation of the diversity of student 
needs (for example, distance versus face–to-face learning, or students of non-English speaking 
backgrounds versus local students), and of the different learning styles and preferences that 
naturally occur. while indicators of student achievement were described and quantified by 
teachers within their units, the key achievement parameter was often expressed in the form of 
‘by the end of the program we want them to be able to …’ this is consistent with the notion 
that the embedding of capabilities is neither an action wholly defined at the boundaries of units 
of study (or the boundaries of the bachelor program for that matter), nor an easily charted and 
predictable course for each student as they progress through the program. as mentioned, it fits 
with a notion of lifelong learning, in that the process has no end, it is unique to the learner, and 
it evolves with their unique learning experiences. 

in our analogy with sustainability principles, we have discussed a pedagogical path whose 
timeframe is not simply the student’s life but is enriched by intergenerational and cross-
generational learning, and which recognises the continuous learning process which is observed 
in the conduct of the law curriculum. thus a key ongoing challenge for the curriculum is 
being able to demonstrate to students the great extent to which generic learning capabilities 
can leverage traditional doctrinal law content. this article began by recognising the current 
dissatisfaction with doctrinally-dominated legal education, and it concludes with the thought 
— graphically represented in Figure 4 — that a paradigm shift is needed in legal education so 
that learning becomes about capabilities which transcend discipline content. there is a need 
to embrace cognitive and collaborative activity descriptors of who a lawyer is, what a lawyer 
does, and the ongoing value and innovation which can be added with not only law discipline 
knowledge, but with any knowledge. a capability descriptor which was developed for one of 
our senior level units puts it succinctly: 

pursuit of knowledge is the very essence of being a lawyer. reflection is ongoing in the program, 
and requires deep thought about engagement in the critical analysis that [students] experience 
and studies have encouraged.36

36 debra ronan, law 438 access to Justice placement program. 
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Virtual mooting: using technology  
to enhance the mooting experience

Jennifer Yule, Judith McnaMara and Mark thoMas*

I. IntroductIon

there are a range of benefits to students who participate in mooting which have been identified 
by the literature in relation to legal education. in addition to developing practical skills such as 
advocacy, research and writing, and analytical ability,1 mooting provides other benefits which 
further enhance students’ employability. these benefits include improved self-confidence,2 the 
development of professional networks and enhancing resumes.3 online learning can improve 
the learning environment for on-campus and distance students by providing flexibility without 
the constraints of time and space. online learning fosters the ability to learn by oneself and to 
understand and adapt to change.4 

the authors have recently conducted surveys of past and present mooters and law students 
generally, which have revealed some impediments to students participating in the mooting 
program.  these impediments include that students who have not mooted do not always have 
the confidence to volunteer for mooting, students may be discouraged by the time commitment, 
and some students may not be able to attend campus to participate in moots. this paper will 
explore the use of technology to enhance the experience of all students participating in mooting. 
the paper will evaluate technological options such as the use of second life, elluminate and 
videoconferencing and will recommend a trial of these options to facilitate virtual mooting. 

II. ExplorIng MootIng and tEchnology

A. Benefits of Mooting
almost all of the literature agrees on the benefits to students resulting from participation in 
mooting programs. David pope and Dan hill state that mooting ‘makes you think like a lawyer, 
improves your public speaking skills, is the best way to learn the law, gives you confidence, 
will help you find a job and is fun’.5 John snape and gary Watt state that mooting teaches the 
ability to explain what may be very complex legal material simply and clearly,6 the ability to 
deal with interruptions and challenges, teamwork and the ability to ‘disguise’ the most detailed 
examination of the most technical of material in the most persuasive way.7 it also teaches that 
the skills of research and presentation are ‘absolutely interdependent’ and there is also ‘the 
simple fun of taking part’.8 terry gygar and anthony cassimatis state the benefits of mooting 

* lecturers, school of law, Queensland university of technology (Qut). the authors would like 
to thank christina surm, their research assistant for the project, for invaluable assistance in the 
literature review and the surveys.

1 John snape and gary Watt, How To Moot: A Student Guide To Mooting (2005); terry gygar and 
anthony cassimatis, Mooting Manual (1997).

2 David pope and Dan hill, Mooting and Advocacy Skills (2007).
3 michael hernandez, ‘in Defense of moot court: a response to “in praise of moot court - not!”’ 

(1998) 17 Review of Litigation 69.
4 Bernadette richards, ‘alice comes to law school: the internet as a teaching tool’ (2003) 14(1) 

Legal Education Review 115. 
5 pope and hill, above n 2, 4–5.
6 snape and Watt, above n 1, 14–17.
7 ibid.
8 ibid 17.
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as teaching the techniques of problem analysis, research, logical thinking, presentation of 
argument and verbal skills.9 regarding gender and equity issues:

it appears from the university experience that many disadvantaged students who were initially 
withdrawn and reticent about expressing their views in class situations gain enormously in 
confidence as a result of moots where they are able to demonstrate they can hold their own in 
any company.10

mooting has been used to promote active learning in disciplines other than law. lon carlson 
and neil skaggs discuss the broader use of mooting as an active learning technique to make 
economics interesting to a broader section of the student population than could be expected with 
reliance on traditional methods.11 charles Knerr and andrew sommerman identify the benefits 
as developing legal research skills, applying principles to factual situations, formulating written 
delivery, developing persuasion skills, learning how to run a case and developing coordination 
skills.12 andrew lynch argues the benefits as improving communication skills, written 
expression, teamwork, research and confidence.13 

there is one exception in the literature about the benefits of mooting. alex Kozinski argues 
that mooting does not develop the right skills because moots are won by advocacy skills rather 
than the merits of the case and as a result provide no benefit to resumes.14 however michael 
hernandez states the advantages of moot court in reply to Kozinski’s criticisms, as developing 
writing and advocacy skills, character building and resume building.15 hernandez suggests 
improvements to mooting such as placing more emphasis on written submissions and improving 
the judging. he concludes that ‘we need more moot court not less’.16 this is supported by Joel 
Butler and rachel mansted who highlight the need to practise skills for mooting.17

the benefits of mooting over learning law in classroom settings were succinctly stated by 
John gaubatz:

too often overlooked is the academic benefit to be derived from a good moot court experience. 
the sort of analysis and synthesis implicit in arguing any appeal is the meat of legal education 
in the normal classroom. in the latter … the pressure to ‘move on’ can even limit the benefit to 
the recite. But in the moot court the student has several weeks to dig into an analytic problem.18

the benefits of mooting identified by the literature can be summarised as follows:
• academic learning is improved because students are actively engaged with the law and 

have time to analyse the problem and relevant law in depth;
• mooting teaches students to ‘think like a lawyer’, i.e. to analyse problems logically, 

applying the facts of a problem to the law and presenting complex legal arguments simply 
and concisely.

9 gygar and cassimatis, above n 1, 156.
10 ibid.
11 J lon carlson and neil t skaggs, ‘learning by trial and error: a case for moot courts’ (2000) 

Journal of Economic Education 145, 153.
12 charles Knerr and andrew sommerman, ‘undergraduate moot court in american colleges and 

universities’ (paper presented at the annual general meeting of the national communications 
association, seattle, Wa, 8-12 november 2000) <http://www.eric.ed.gov/ericDocs/data/
ericdocs2sql/content_storage_01/0000019b/80/16/d4/64.pdf> at 14 october 2009.

13 andrew lynch, ‘packing them in the aisles: making use of moots as part of course Delivery’ 
(1999) 10 Legal Education Review 83, 86–7.

14 alex Kozinski, ‘in praise of moot court - not!’ (1997) 97 Columbia Law Review 178.
15 hernandez, above n 3.
16 ibid 89.
17 Joel Butler and rachel mansted, ‘the student as apprentice: Bridging the gap between education, 

skills and practice’ (2008) 1 Journal of the Australasian Law Teachers Association 287, 294.
18 John gaubatz, ‘moot court in the modern law school’ (1981) 31 Journal of Legal Education 87, 89.
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• mooting assists students to develop skills in written and oral communication, legal 
research and advocacy, to gain self-confidence and to build character.

• mooting assists students to understand courtroom processes and how to run a case.
• involvement in mooting can assist students to obtain a job by networking and resume 

building. 

B. Benefits of Providing Online Mooting and Resources
it is apparent from the literature reviewed in the previous section that there are many benefits to 
students resulting from participation in mooting while at law school. this section will review 
the literature in order to assess how technology can enhance a law school’s mooting program. 
the use of technology may be of particular benefit to off-campus students who otherwise may 
not have access to mooting resources or be able to participate in mooting which traditionally 
occurs face to face; however all students may benefit from the use of technology in the mooting 
program.

the primary benefit of online learning is that it enables students to interact without the 
constraints of time or geographical location.19 according to Dan hunter, the internet will mean 
that teaching in law will become web-based and ‘students will not be required to be physically 
present at the law school for the extended periods which we currently expect.’20 Where law 
schools cater to off-campus students, they must adopt online teaching strategies to meet the 
needs of those students.21 according to hunter, the use of web-based teaching technologies by 
law schools who offer distance education is a ‘no-brainer’:

it is perfectly obvious that these systems can provide what distance-education providers have 
always promised: seamless delivery of material, teaching, communication and interaction.22

not only does online learning provide flexibility (which benefits both on- and off-campus 
students), it can also lead to an improved learning environment for students. it has been argued 
that requiring students to use technology assists them in becoming more flexible and enhances 
their ability to understand and adapt to change,23 which has been said to be one of the most 
important outcomes of legal education.24 online learning fosters the ability to learn by oneself 
and to understand and adapt to change.25 

online technology has also been demonstrated to be an effective means of providing skills 
training in an environment which can mimic real life and be engaging for students.26 Des Butler 
argues:

skills training poses its own challenges when considered in the context of units teaching large 
number of students who are studying in a variety of modes. today, many or most of those 
students are so-called ‘millennial students’ who, in addition to juggling work, study and social 
commitments, have grown up in a digital age of merged technologies. technology offers the 
means of addressing these challenges, providing flexibility, interactivity and engagement for 
students. it also can afford the same learning experience irrespective of the mode of study.27

19 richards, above n 4, 116. 
20 Dan hunter ‘legal teaching and learning over the Web’ (2000) 2 University of Technology Sydney 

Law Review 124.
21 ibid.
22 ibid.
23 richards, above n 4, 117.
24 John goldring, ‘coping with the  Virtual campus: some hints and opportunities for legal 

education?’ (1995) 6 Legal Education Review 91, 96.
25 richards, above n 4, 116.
26 Des Butler, ‘Air Gondwana: teaching Basic negotiation skills using multimedia’ (2008) Journal 

of the Australasian Law Teachers Association 14.
27 ibid 226.
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elfriede sangkuhl argues that despite the benefits of online learning, one major drawback is 
that it does not teach students the important skill of listening which they would normally gain 
in a classroom environment.28 While sangkuhl’s point is well made, drawing on the comments 
made by eugene clark and others referred to below, the skill of communicating in an online 
environment is one which is equally important in modern practice. 

in addition to the pedagogical advantages of online technologies, law schools have an 
obligation to use technologies because lawyers in modern legal practices need to possess 
technological communication skills.29 gene Koo recommends that ‘[l]aw schools should 
leverage technology more effectively to accomplish the goal of skills transmission’,30 and that 
they should ‘[u]tilize technology to create more effective simulations’.31 clark said in 2001:

legal educators must be prepared and able to educate tomorrow’s lawyers who will work in law 
offices which will operate in a dramatically different environment than that which exists in the 
majority of today’s organisations.32

richards notes that law students who are not exposed to the internet ‘and all that it entails’ 
will be disadvantaged when they enter legal practice.33 this disadvantage may extend to the 
lawyer’s ability to interact with courts which are increasingly adopting various technologies for 
communication and document management.

C. Technology in the Courts
courts have changed dramatically over the last 20 years in their use of communication and 
document management technologies.  in the Federal court of australia, for example, eFiling 
allows litigants or practitioners to lodge applications and other documents electronically 
(including the ability to pay filing fees by credit card), case management may be facilitated 
by the use of ecase administration, pretrial matters such as directions hearings can be heard 
in a ‘virtual courtroom’ (ecourtroom), and the current state of proceedings can be monitored 
electronically via the secure commonwealth courts portal.34

similar technological developments have taken place or are planned in the various state 
courts. the chief Justice of Queensland, paul de Jersey, has referred to the goal, and advances 
already made, in the Queensland court system of reducing the disparity between the technological 
support available to practitioners in their own offices and the generally inferior resources which 
are available once in the court itself.35  Frederika De Wilde argued (in 2006) that litigation in 
australia had been ‘transformed by the increasing use of courtroom technology’, and detailed 
examples of the advancing technology across australian jurisdictions.36 such changes are 
directed to both the ‘humanitarian’ and the ‘administrative’ face of the justice system.37

the availability of such technology within the court system facilitates more equitable access 
(including by unrepresented litigants), as well as lessening the opportunity for wealthier litigants 

28 elfriede sangkuhl, ‘e-learning – are “old” communication and listening skills Being Devalued 
in pursuit of e-learning?’ (2008) 1 Journal of the Australasian Law Teachers Association 8.

29 gene Koo, New Skills, New Learning: Legal Education and the Promise of Technology (2007) 
Berkman center for internet & society, harvard university <http://cyber.law.harvard.edu/
publications/2007/new_skills_new_learning> at 14 october 2009. 

30 ibid 18.
31 ibid 20.
32 maggie macrae, ‘academic leader calls for action’ (2001) 8 e.Law Practice 21, 22.
33 richards, above n 4, 116.
34 see eCourt, Federal court of australia <http://www.fedcourt.gov.au/ecourt/ecourt_slide.html> at 12 

June 2009.
35 chief Justice paul de Jersey, ‘in our courts, the Future is now’ (2008) april Proctor 19, 19.
36 Frederika De Wilde, ‘courtroom technology in australian courts: an exploration into its 

availability, use and acceptance’ (2006) 26 Queensland Lawyer 303, 303.
37 John hatzistergos, ‘the Virtues of audiovisual links in the courtroom’ (2008) 46 Law Society 

Journal 57, 57.
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to exhaust the resources of their opponents – an outcome which is consistent with the ‘equality 
principle’ identified in the Woolf report38 and the observation by lord Woolf that ‘sensible 
investment in appropriate technology is fundamental to the future of our civil justice system’.39  

lord Woolf also alluded to the possibility of ‘more powerful videoconferencing facilities’ 
in the then foreseeable future.40 that future has, in 2009, arrived.  Videoconferencing facilities 
are now in widespread use in australian courts in procedural and substantive settings ranging 
from preliminary proceedings through to appeals. since the hearing of the ‘first civil case to be 
heard electronically’ – Estate Mortgage in nsW in 199741 – appropriate practice directions have 
been issued and procedural rules amended to accommodate videoconferenced proceedings in a 
number of jurisdictions.42 sheryl Jackson refers to the first ‘electronic trial’ heard in Queensland, 
Covecorp Constructions Pty Ltd v Indigo Projects Pty Ltd,43 and summarises the protocols 
agreed by the parties prior to trial, including methods of scanning and numbering of pDF files, 
methods of dealing with partially privileged documents, and tracking systems in excel which 
allowed for the interrogation of the document database.44 electronic document management 
within the court system also allows for the more efficient (and therefore less costly) handling 
of complex trials, and the transfer, to some extent, of the management of the progress of trials 
from the parties to the court – a development also consistent with the reforms suggested by 
lord Woolf, as enunciated by einstein J in Idoport Pty Ltd v National Australia Bank Limited 
(‘Idoport’).45 indeed, the conduct of the hearing of Idoport – which involved the availability 
of in excess of 120,000 pages of documents – might well have been impossible before the 
development of electronic document storage and retrieval systems.46

D. The Use of Technology in Mooting by Australian Law Schools
the increasing availability of courtroom technology has led to the establishment of electronic 
moot courts in law schools. an audit of information provided on australian law school websites 
reveals that all 32 australian law schools participate in mooting and at least nine have electronic 
moot courts that include facilities such as videoconferencing, networking, digital recording, 
integrated audiovisual facilities, electronic document management systems, plasma screens, 
DVD players, document cameras and interactive electronic ‘smart’ whiteboards. table 1 below 
lists the nine law schools that have electronic mooting facilities promoted on their websites and 
provides links to sources of information about those facilities. While it is not clear the extent 

38 lord Woolf, Access to Justice: Final Report to the Lord Chancellor on the  Civil Justice System in 
England and Wales (July 1999) ch 4, [10] <http://www.dca.gov.uk/civil/final/index.htm> at 12 June 
2009.

39 ibid ch 21, [1].
40 ibid ch 21, [22].
41 see sandra potter, ‘tech support – effective use of it in civil litigation’, Lawyers Weekly, 9 may 

2003, 14.
42 see De Wilde, above n 36, 315ff; hatzistergos, above n 37. see, eg, the Evidence (Audio and Audio 

Visual Links) Amendment Act 2007 (nsW).
43 sheryl Jackson, ‘court-provided trial presentation technology- the Way of the Future?’ (2008) 

July Proctor 58, 58.
44 ibid 58, 60.
45 [2000] nsWsc 338, [25].
46 that is not to say that document imaging is a perfect solution, given the limitations associated with 

reading documents on screen: see richard e susskind, The Future of Law: Facing the Challenges 
of Information Technology (1996) 67–8. moreover, reliance on it document storage, retrieval and 
presentation carries the risk of a lack of judgement being exercised by practitioners as to what 
documents are really significant, as suggested by Kirby J when complaining that what was being 
lost was the skill of the advocate in ‘discernment: the decision to cut away irrelevant or insignificant 
materials to help the decision-maker to come to the desired outcome’: Justice michael Kirby, 
‘appellate advocacy: new challenges’ (speech delivered at the Dame ann ebsworth memorial 
lecture, london, 21 February 2006).
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to which the various electronic moot courts are currently able to interact with each other in a 
way that mimics real courtroom technology, it can be said that australian law schools are in a 
position to move towards a more integrated use of technology to facilitate mooting in a virtual 
environment. 

Bond 
university 

electronic moot court ‘equipped 
with evidence management 
systems, video conferencing 
facilities and video streaming that 
replicates the very latest technology 
used in the high court of australia.’

http://www.bond.edu.au/life-at-bond/
facilities-services/teaching-facilities/
legal-skills-centre/moot-courts/index.
htm 

griffith 
university 

electronic moot court ‘features 
the latest courtroom technology, 
including computers, screens on 
the bar table and judge’s bench, 
a document visualiser and video-
recording equipment.’

http://www.lawyersweekly.
com.au/blogs/top_stories/
archive/2005/07/22/new-moot-court-
open-for-debate.aspx 

murdoch 
university 

electronic moot court opened in 
2004.

http://www.law.murdoch.edu.au/mcb

Queensland 
university of 
technology 
(Qut)

electronic courtroom opened in 
2001 ‘containing state-of-the-art 
information technology and audio-
visual integration. new technology 
in the courtroom revolutionalises 
document management and 
provide[sic] new methods of 
displaying evidence and exhibits.’

http://law.qut.edu.au/about/moots/
mootcourt.jsp?view=print

university of 
adelaide 

moot court has video recording 
facilities.

http://www.law.adelaide.edu.au/
events/moot_court_opening.html 

university of 
canberra

ecourt: ‘“state of the art” 
electronic facilities which include 
plasma screens, a “smart” 
whiteboard and a “hansard” style 
digital audio and visual recording 
system.’

http://www.canberra.edu.au/faculties/
law/overview/ecourt   

university of 
melbourne 

electronic facilities in moot 
court include digital recording, 
networking, videoconferencing, 
integrated audiovisual facilities, 
plasma screens, DVD players, 
document cameras and an 
interactive electronic ‘smart’ 
whiteboard. 

http://www.law.unimelb.edu.au/go/
about-us/facilities-and-technology/
moot-court/index.cfm 

university of 
new england 

electronic moot court opened in 
2005

http://www.une.edu.au/law/news/
default/2005/09/249.php

university of 
new south 
Wales

ecourt opened 2009. ‘Features 
video conferencing, audio visual, 
document management and 
transcription technologies’ and 
will also feature international 
connectivity. 

http://www.law.unsw.edu.
au/news_and_events/news.
asp?type=&name=2261&year=2009 

Table 1: Australian universities that have electronic mooting facilities
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the readiness of australian law schools to adopt online technology to facilitate mooting is 
demonstrated by the success of the international Virtual moot (iVm). the iVm, which is 
organised by murdoch university, has been conducted since 2006. the iVm aims to conduct 
mooting ‘in a truly virtual realm’.47 the iVm enables participation by teams from universities 
in australia and internationally, by using internet protocol videoconferencing and electronic 
document sharing facilities. in 2008, seven universities from australia and the united states 
participated in the iVm. 

E. Conclusion about Mooting and Technology
From the literature reviewed in this section in relation to the use of technology in legal education 
it can be seen that law schools should use technology in order to ensure that their graduates 
have the necessary technological skills for legal practice and to ensure effective learning 
environments are created for all mooting students. technology is an effective and flexible means 
of providing legal skills training. this leads to the conclusion that online technology should be 
used in mooting to assist students to develop their mooting skills and to facilitate moots to assist 
students to gain the technological communication skills they will need in practice. an additional 
benefit is that students will be able to participate in mooting regardless of their ability to attend 
on campus.

III. surVEy rEsults

During semester one in 2009, the authors conducted two surveys, one of all current Qut law 
students and the other of past and present Qut mooting students. the survey of all the students 
was delivered electronically via a community Blackboard site that is accessible by all law 
students. the survey of mooters was sent by email and returned anonymously to a box which 
was accessed only by a research assistant. the surveys comprised a mixture of closed and 
open-ended questions that were designed to gauge what students perceive to be the benefits of 
mooting, any impediments to students participating in mooting at Qut and any improvements 
that could be made to the Qut mooting program.  twenty-one students responded to the survey 
of past and present mooters (out of approximately 40 students who have participated in mooting 
at Qut in the last two years) and 95 students responded to the survey of all students (out 
of approximately 1100 students currently enrolled in undergraduate law at Qut). the survey 
results were collated according to the thematic responses to the open-ended questions. Where 
appropriate, statistics were generated from the themes that emerged.  the responses to the 
closed questions are summarised in tables 2 and 3 below.

47 International Virtual Moot Competition, murdoch university <http://www.law.murdoch.edu.au/vm/
index.html> at 12 June 2009.
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Question Yes No Unsure
Do you think mooting provides any benefits to students? 21 0 0
Did mooting help you gain employment? 15 3 2
Did mooting help you make contacts in the legal profession? 18 3 0
Did mooting help you in your law subjects? 21 0 0
Do you think that the use of technology would have improved 
your experience? if so, how, and what technology?

3 14 3

Did mooting help you connect with other law students? 20 1 0

Table 2: Survey of past and current mooters

Question Yes No Unsure
Do you consider there are any benefits from participating in 
the mooting program?

73 22 0

Do you think mooting would help you get a job? 55 10 7
Do you think mooting will help you make contacts in the 
legal profession?

45 4 17

if you could moot without having to travel, would that make 
you moot?

47 13 11

Table 3: Survey of all students

A. Benefits
the results of the survey questions summarised above show that students do believe there are 
benefits in participating in mooting and, further, that students who have participated in mooting 
are more aware of those benefits. students who had participated in mooting were asked what 
attracted them to the mooting program. the key reasons identified by students for becoming 
involved in mooting were:

• to improve advocacy skills (13 students);
• to improve their cV/resume in order to appear attractive to prospective employers (4 

students); 
• networking with students and members of the legal profession (3 students); 
• to engage in public speaking (3 students);
• the challenge of trying something new (3 students); and
• to work in a team (2 students).

one student also identified the importance of mooting in gaining real-world experience:
it is really one of the only times at university that we actually put the skills we are learning into 
real practice – research, clarification, gathering of information (esp in something like iml) 
and then presenting our case. this, while working in a team, is much more practical than the 
theoretical focus of normal university life.

in response to the question ‘Do you think mooting provides any benefits to students?’ mooting 
students identified the following benefits:

• improved advocacy skills (11 students);
• other skills such as research (8 students), teamwork (5 students), communication (3 

students), analytical skills (3 students), and time management (2 students); 
• Developing friendships and networking (7 students);
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• Knowledge of court procedure and etiquette (5 students);  
• improved self-confidence (4 students);
• opportunity to travel (2 students); and 
• improved employment prospects (2 students).

comments by past and current mooters are typified by the following:
it provides great benefit – teaches commitment, responsibility, the ability to work in a team, oral 
and written communication skills, ability to work to a time frame. it assists such a wide array of 
skills that has become, to me, an invaluable experience. the attention to detail that was required 
while mooting has transferred across to my university work, which is a huge benefit.

in response to the question ‘Did mooting help you in your law subjects?’, mooting students stated 
that mooting assisted their research (7 students), writing skills (2 students), oral presentation 
skills (4 students), tutorial participation (2 students), and with putting theoretical knowledge 
into context (2 students). 

yes – taught me that i can challenge a court decision if i don’t believe it to be correct; that some 
law is bad law and judges genuinely make mistakes. so when studying a case if the outcome 
appears illogical and the reasons given bizarre it’s because they probably are, it’s not just a 
failure to understand on my part. it also helped me to put what i had learnt previously in context.

the results of the survey support the benefits of mooting identified by the literature discussed 
above and also raise an additional motivation for students as being the opportunity for travel. 
additional academic benefits identified by students in the survey were improved learning 
techniques applied in other university studies and the contextualisation of their other law studies.

B. Technology
mooting students were asked ‘Do you think that the use of technology would have improved 
your experience? if so, how, and what technology?’ as seen in table 2 above, the majority of 
students did not believe that their mooting experience could have been improved by the use of 
technology. one student did note that technology could be used where teams are in different 
locations. another student suggested that a video of one’s own performance would be useful. 
one student suggested making better use of the facilities in Qut’s e-moot court. however, 
another student noted that while virtual competitions are a great idea, they have the drawback 
that students would not have the opportunity to socialise with other students. 

the survey of all students also asked about their confidence with the use of technology. 
twenty-eight students indicated they were very confident, 32 fairly confident and only eight 
students said they were not confident with the use of technology. this means that at least 60 per 
cent of the students surveyed are confident with the use of technology. 

the survey responses indicate that students who have been involved in mooting do not 
perceive a need for technology to enhance their experience, however they do acknowledge that 
technology may enable students to participate from a distance even though the experience may 
not be equivalent to that of a moot conducted face to face. there was also a suggestion that 
existing resources could be better used to expose students to courtroom technologies. students 
who had participated in the iVm reported that this was an interesting experience. given the 
findings of the recent australian learning and teaching council (altc)-commissioned 
report into the use of web-based technologies in teaching and learning – that 80 per cent of 
students believe that the use of web-based learning technologies make it easier to learn – these 
findings require further investigation.48 the authors intend to conduct student focus groups in 
the next phase of the project to explore students’ views regarding the use of technology in 

48 maree gosper, et al, The  Impact of Web-based Lecture Technologies on Current and Future 
Practices in Learning and Teaching (2008) australian learning and teaching council, 20 <http://
www.altc.edu.au/resource-impact-webbased-lecture-technologies-macquarie-2008> at 14 september 
2009.

239



Journal of thE australasIan law tEachErs assocIatIon 
mooting in more depth. one possibility is that mooting is one situation in which ‘learning 
experiences and outcomes are best achieved through a physical presence for example where 
social communication, networking, socialisation and collaboration are key outcomes’.49 it may 
be that the technology provides the opportunity to practise, with the ultimate aim of competing 
in face-to-face external mooting competitions remaining. 

C. Impediments
the survey of all students sought to elicit any impediments to students participating in mooting. 
students were asked, ‘if you are interested but have not participated in the mooting program, 
why not?’ the impediments identified by students who had not participated in mooting were 
time (20 students), being an off-campus student (18 students), being a first-year student (9 
students), lack of confidence (6 students) and lack of experience (4 students). 

in response to the question ‘if you could moot without having to travel, would that make you 
moot?’ one student commented:

i definitely would like the experience of participating in mock court trials and practising 
presenting argument, i believe it is an essential part of learning law, and a very useful part of 
the learning tools supplied by Qut. in other words, i am very keen.

the results of the survey suggest that while lack of time is the overwhelming impediment to 
mooting, distance is also a significant factor. it is suggested that the following strategies to 
overcome these impediments be investigated:

• While external mooting competitions require a substantial time commitment, internal 
moots based on content areas students have already studied are less so. it is suggested 
that technology be used to facilitate internal moot competitions in order to make more 
internal, less time-consuming, mooting opportunities available.

• the use of technology should be trialled to facilitate mooting for students who are not 
otherwise able to participate because of their geographical location. While the virtual 
mooting experience may not fully replicate the experience of students who moot face to 
face, many of the benefits of mooting can be gained through virtual mooting. 

49 ibid 48.

Figure 1 

 

Impediments to participating in mooting

Time
Off-campus student
Lack of confidence
Lack of experience
First year student
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IV. rEcoMMEndatIon: a coMparatIVE assEssMEnt  
of VIrtual MootIng platforMs

it is the responsibility of universities preparing law students for the world of practice to provide 
them with an education which, as nearly as possible, matches the characteristics of the world 
in which they will practise.  that is no less true in the world of the electronic courtroom than it 
was before information technology changed the face of court practices: when students needed 
to be introduced to and become familiar with paper-based cases, citators and digests. there are 
a number of technological solutions to the problem of making mooting – and the advantages 
which flow from it – available to off-campus students. 

A. Second Life
the use of second life to provide a virtual learning environment for law students has been 
pioneered by harvard law school, firstly in the unit CyberOne: Law in the Court of Public 
opinion,50 followed by Evidence 2000, a course which ended with ‘two moot trials, based on real 
judicial cases, which … took place in the virtual moot court, with students acting as advocates 
and judges, and sl residents as jurors or witnesses.’51 subsequently, harvard offered a seminar-
based unit, Trials in Second Life, promising a ‘workable, educationally useful, entertaining, and 
perhaps practical dispute resolution format in a new and exceedingly interesting medium’.52

Virtual mooting conducted in second life is undoubtedly superficially attractive and has 
potential marketability to generation y and beyond. however, it may be precisely the qualities 
that make it attractive to generation y that represent the major barrier to its successful utilisation 
for virtual mooting. second life lays claim, to some, to ‘a sense of presence that lacks in 
other communication media. this characteristic is due to the 3D representation of avatars and 
objects, which contributes to the creation of a spatial dimension, in which users can move and 
communicate.’53 it is questionable whether students are able to practise the real world skills 
fundamental to mooting by using avatars.

the harvard second life trials are cited as an example of ‘complementarity’ between the 
real world and second life, with roberta savera noting that ‘the real world actually uses second 
life as a training tool for several activities, whose success provides positive effects in real 
life, while second life itself receives inputs from the real world, allowing real life knowledge 
to enter it.’54 such complementarity provides a robust educational experience, provided it is 
appropriately staged, and developed for appropriate purposes. harvard’s initial use of second 
life provided a full immersive simulation experience, with the observation that ‘students’ first 
approach with judicial cases takes place in a realistic scenario, that enables them to practise 
what they have learned and move their first steps into a courtroom.’55

50 see roberta savera, Communications in an Immersive Digital Environment: Teaching and Learning 
in Second Life, creative commons attribuzione-non commerciale-non opere derivate 2.5 italia, 70ff

<www.imparafacile.it/progetti/second-life-tesi/tesi/tesi-sl-roberta_savera.pdf> at 29 october 2009.
51 ibid 67.
52 the unit description, in full, reads: ‘in this seminar we will do mock trials in second life. We 

will follow and further develop a format initially developed in my evidence class. students in 
the seminar will be the lawyers. students will articulate core theory of each side of each case in 
opening and closing argument; will present and examine witnesses; will engage the strategic and 
entrepreneurial aspects of developing a workable, educationally useful, entertaining, and perhaps 
practical dispute resolution format in a new and exceedingly interesting medium. Witnesses and 
jurors will be drawn from Becca nesson’s extension school class in Virtual Worlds and from the 
at-large body of participants in second life. students will write papers in conjunction with the 
seminar.’

53 savera, above n 50, 13.
54 ibid 70.
55 ibid 71.
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notwithstanding the acknowledged capacity of second life to provide an entertaining and 

engaging educational experience, singularly appropriate in some parts of a law degree, the 
authors have some doubts as to the authenticity of the second life courtroom as a site for virtual 
mooting. savera, for example, acknowledges that ‘teacher’s movement and gestures during a 
lesson, in both real and second life, are important communication components. through his 
movements a speaker can actually catch the attention of his public or, on the contrary, lose 
it.’56 What is true of the teacher in the classroom is equally true of the participants in virtual 
mooting, both at the bar table and on the bench. yet the use of nonverbal cues – particularly 
in a rhetorical/adversarial environment – is lost in second life; ‘avatars do not provide facial 
expressions or a rich body language’.57

in other contexts, this loss of nonverbal clues may be compensated for by the claimed 
richness of interactive media and the positives of the immersive environment. in a virtual court, 
the comparatively crude gestures available to avatars in second life are a poor substitute for the 
subtleties of human faces and bodies, even when these have been diluted58 by translation into 
video signals and two-dimensional representation on a computer monitor. yet it is the reading 
of such subtleties which forms such a vital component of the mooting experience as authentic 
preparation for the real-life role of advocate.

B. Elluminate
in comparison with the visual excitement of second life, elluminate presents as a relatively low-
tech option, providing as it does an effective mechanism for synchronously managing remote 
audio and visual inputs from a range of asyntopic sites. moderated through an administrator 
function, elluminate allows for the presentation of specific and appropriate inputs to participants 
during the hearing of argument: judges in Qut’s e-moot court, for example, will be able to see 
remote student counsel on a wide-screen tV with the capacity for split screens. such a system 
models closely the environment of the technology court in the supreme court of nsW, the use 
of which was in issue in Idoport.59 remote students will be able to see the judges – and, most 
importantly, the nonverbal cues by which counsel gauge the presentation of their argument. 
elluminate also has minimal hardware, training and familiarisation costs:

• hardware requirements are limited to a webcam, speakers and microphone, which 
are relatively low-cost, and if necessary can be provided by the university on loan to 
participating students. many mid-range specified laptops, however, already contain these 
features. the provision of suitable hardware in the e-moot court can be achieved with 
minimal cost, and will integrate seamlessly with the current audiovisual systems in the 
court.

• elluminate has the capacity to coordinate broadcast of audiovisual signals simultaneously, 
through a range of internet systems (such as dial-up and broadband connections) and 
across a range of platforms and operating systems60 while maintaining synchronous 
delivery using a lower bandwidth.

• training and familiarisation with an elluminate-based virtual mooting is minimal, 
since the major burden falls on the person with the moderator role. students who are 
familiar, for example, with Skype or similar Voip technology, should adapt quickly to the 
requirements of elluminate.

56 ibid 13.
57 ibid.
58 the transmission of audio signals – either alone or as part of an audiovisual data stream – involves 

the filtering of the frequencies which are transmitted.  this filtering generally excludes higher 
frequencies, and may involve the loss of some cues to the emotional state of the speaker which are 
carried in that frequency range: see De Wilde, above n 36, 316.

59 [2000] nsWsc 338, [63] (einstein J). 
60 that is, users are not tied to a single operating system. 
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C. Recommendation
in semester 2, 2009, the authors are conducting trials of both second life and elluminate 
as platforms for the delivery of virtual mooting, and Qut will also participate in the iVm 
using existing technology available in Qut’s e-moot court. the authors will then evaluate 
the capacity of each of these modes of mooting to deliver a sound educational experience to 
students regardless of location, and to simulate real-world technology as a form of authentic 
learning. this will provide empirical evidence against which the apparent conceptual strengths 
and weaknesses of each platform can be evaluated.

V. conclusIon

this paper has demonstrated, through consideration of the literature as well as by analysis of 
student surveys, that students benefit from participating in mooting as well as using online 
resources. however, not all students have access to mooting. therefore technology should 
be utilised to provide the opportunity to moot using videoconferencing, second life and 
elluminate so that a comparison and evaluation can be made to determine which provides the 
best experience for students. this will then give students the opportunity to practice, which is a 
key to maximising the benefits of mooting.
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‘Fake It tIll You Make It’: usIng second lIFe to 
teach PractIcal legal skIlls

Michelle SanSon, Jennifer ireland and Paul rogerS*

AbstrAct**
legal educators have the opportunity to embrace major online developments to complement 
existing teaching and learning initiatives. one of those developments is second life, an 
interactive, virtual world or ‘metaverse’ in which users interact as avatars in a similar way 
to real, or first, life. avatars can buy things, build houses, run businesses, meet people and 
develop personal and professional relationships. In an educational setting, second life presents 
significant opportunities for real-time interaction and engagement between students and 
teaching staff.

this paper explores the potential for using second life to teach practical legal skills. It 
draws upon the authors’ various experiences in teaching practical legal training and mooting. 
the authors explain how second life works, covering both live interactions between avatars 
and recorded ‘machinima’, and examine the practical and pedagogical rationales for using a 
virtual world such as second life for teaching and learning. It is well established that law 
students benefit from the opportunity to practise legal skills before using them in real life. 
Practice involving avatars in second life allows students to ‘fake it’ in the virtual world until 
they ‘make it’ in real life. 

While there is real pedagogical potential for using second life in legal education, there 
are also some important issues and constraints. this paper examines a range of practical, 
technological and access issues that need to be addressed to ensure that using second life 
advantages all students in the cohort, not just those with ready access to high-speed computer 
resources. the paper also sets out plans for a pilot of second life in the school of law at 
the university of Western sydney. these plans include construction of a virtual moot court, 
development of simulations for practical legal skills, such as negotiation and client interviewing, 
and the use of second life as part of training law students for volunteer clinical practice in the 
Parramatta community Justice clinic.

IntroductIon

there is a great deal of literature on the use of online tools and resources for teaching and 
learning in law – both as a substitute for, and a supplement to, face-to-face teaching.1 law 
academics often view their students, particularly the current school leavers who are part of 

* the authors are from school of law, university of Western sydney (uWs). dr Michelle sanson 
and Paul rogers hold the position of senior lecturer, and Jennifer Ireland is a lecturer.  

** this paper was presented in the legal education Interest group at the 2009 alta conference.
1 see, eg, alan davidson and Myles Mcgregor-lowndes, ‘Practical strategies for using computers 

in legal education’ (1995) 2(2) Murdoch University Electronic Journal of Law <http://www.
murdoch.edu.au/elaw/issues/v2n2/mcgregor22.html> at 14 June 2009; Michael geist, ‘Where can 
You go today? the computerisation of legal education from Workbooks to the Web’ (1997) 11 
Harvard Journal of Law and Technology 141; Peter Martin, ‘Information technology and us legal 
education: opportunities, challenges and threats’ (2002) 54(2) Journal of Legal Education 509; 
rebecca enyon, ‘the use of Icts for teaching and learning in law education: some Innovators’ 
Perspectives’ (2006) 3 Web Journal of Current Legal Issues 1.
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generation Y, as being technologically savvy.2 there is also great demand for online education, 
as a consequence not only of geography but of competing demands for the time of the modern 
student – most typically work and family commitments.3 the college of law, australia’s largest 
provider of practical legal training, has developed a nationwide, fully online option, which 
is increasingly popular with time-poor law graduates.4 however, some academics disagree 
with online teaching of practical legal skills, believing that skills such as client interviewing, 
negotiating and advocacy skills can only be taught effectively in face-to-face mode.5 this paper 
considers the pros and cons of expanding the repertoire of law teaching tools to include virtual 
learning environments such as second life. 

In Part I, the practical and pedagogical value of interactive, virtual learning environments 
are examined. Part II explains how second life works, both in relation to pre-captured content 
(known as machinima) and real-time interaction. Part III draws upon the authors’ experience in 
blended learning and in teaching practical legal training and mooting, to explore the adaptation 
of second life to teaching practical legal skills. this part also sets out plans for a pilot of second 
life in the school of law at the university of Western sydney (uWs). Part IV identifies a range 
of potential practical, pedagogical and legal constraints around the educational use of second 
life. It describes the authors’ initial responses to these issues and how they will be tested during 
the pilot.

I. PrActIcAl And PedAgogIcAl VAlue of VIrtuAl leArnIng enVIronments

there are significant practical reasons why law academics and faculties have been drawn to the 
online environment. Many of these practical drivers also apply to virtual learning environments, 
or immersive learning technologies as they are sometimes known.

First, the modern law student expects materials to be available online. Wherever face-to-face 
teaching is provided, students often expect the classes to be recorded and made available online. 
Where classes are recorded and made available online, there are requests from students that they 
be available in video, not just audio. the students want to access materials in their time, in their 
own way. 6 

2 see laura collins, ‘generation Y in cyberspace: how do digital natives Manage social stigma 
on Myspace’ (Paper presented at the australian sociological association conference, Melbourne, 
december 2008) <http://www.tasa.org.au/conferences/conferencepapers08/social%20networks/
collins,%20laura,%20session%2054%20PdF.pdf > at 14 June 2009.

3 Margaret thornton, ‘the Impact of changes in higher education Policy’ (Paper presented at the 
australian lawyers & social change conference, canberra, september 2004) <http://law.anu.edu.
au/alsc/thorntonPlenary.pdf> at 14 June 2009; John tarrant, ‘teaching time-savvy law students’ 
(2006) 13 James Cook University Law Review 64.

4 see college of law website <http://www.collaw.edu.au/Future-students/attendance-Modes/> at 14 
June 2009. 

5 roslin Brennan, One Size Doesn’t Fit All: Pedagogy in the Online Environment – Vol 1 (2003) 
national centre for Vocational education research <http://www.ncver.edu.au/research/proj/
nr0F05_1.pdf> at 14 June 2009; John eklund, Margaret kay and helen M lynch, E-learning: 
Emerging Issues and Key Trends (2003) australian Flexible learning Framework <http://pre2005.
flexiblelearning.net.au/research/2003/elearning250903final.pdf> at 14 June 2009.

6 see, eg, oliver Mcgarr, ‘a review of Podcasting in higher education: Its Influence on the 
traditional lecture’ (2009) 25(3) Australasian Journal of Educational Technology 309; Belinda 
tynan and stephen colbran, ‘Podcasting, student learning and expectations’ in Proceedings of the 
23rd Annual Ascilite Conference: Who’s Learning? Whose Technology? (2006) 830, 831

 <http://www.ascilite.org.au/conferences/sydney06/proceeding/pdf_papers/p132.pdf> at 1 august 
2009.
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second, students are trying to juggle more commitments than ever before.7 It is not unheard 
of for a parent of young children who works full-time to enrol in a part-time or even a full-
time law degree. the frequent description of law students as being ‘time poor’, however, is 
not limited to mature age students who are seeking to qualify in law in order to effect a career 
change. even school leavers are increasingly time-poor; they often have consumption ‘needs’ 
which far exceed austudy or scholarship payments, or receive no study support and need to 
support themselves financially with paid work while studying. the flexibility8 provided by 
online learning is often vital to students who find themselves in this position. 

third, some law schools are looking for ways to attract more students, particularly those 
who fall outside the geographical catchment for their universities. If they can develop wholly 
online courses, their student target market has no geographical limitation. online courses can 
provide a profitable niche market, for, although they are resource intensive to set up,9 they can 
be less intensive to run, provided they are set up in a sustainable manner,10 and they do not 
monopolise the often scarce physical resources of classrooms and other infrastructure. Virtual 
learning environments share these benefits of online learning.

In addition to the practical motivators for developing online, and by extension virtual, 
approaches to legal education, there are sound pedagogical factors underpinning these 
developments. It is widely understood that students have different learning styles – visual, auditory, 
kinaesthetic and read/write.11 lectures are predominantly auditory, although they can also be 
visual where slides are used, while seminars can provide options for kinaesthetic interaction, but 
in practice are often limited to class discussion. some forms of online education provide only 
limited kinaesthetic interaction, particularly where all communications between students via 
discussion boards are in the form of typed, asynchronous interactions. By comparison, virtual 
learning environments such as second life offer a means for engaging in kinaesthetic learning 
online, in real time. Virtual learning environments also provide an inherently active, as opposed 
to passive, platform for learning.12 they also meet many modern constructivist objectives as 
they foster student-centred learning in an environment that is collaborative, interesting and 
motivational.13 Immersive learning technologies are also inherently suited to the provision of 
authentic learning tasks,14 which are of particular importance in teaching practical legal skills.15

Virtual learning environments can also address some of the constraints and criticisms 
directed at online learning in general. a common criticism is that the lack of interaction between 

7 chris evans, ‘the effectiveness of M-learning in the Form of Podcast revision of lectures in 
higher education’ (2008) 50(2) Computers & Education 491; Marie-Pierre Moreau and carole 
leathwood, ‘Balancing Paid Work and studies: Working (-class) students in higher education’ 
(2006) 31(1) Studies in Higher Education 23.

8 as to the flexibility of online learning, see, eg, charles r graham, ‘Blended learning systems: 
definition, current trends, and Future directions’ in curtis J Bonk and charles r graham (eds), 
The Handbook of Blended Learning: Global Perspectives, Local Designs (2006) 3, 9; Janet 
Macdonald, Blended Learning and Online Tutoring (2006) 2–3; tynan and colbran, above n 6.

9 Jennifer Ireland, ‘Blended learning in Intellectual Property: the Best of Both Worlds’ (2008) 18 
Legal Education Review 139, 155–6.

10 sustainability is a particularly important consideration for development of online resources in 
law subjects, given that ‘[t]he law is a constantly changing beast’: see des Butler, ‘Ict in legal 
education: a challenge But an opportunity’ (Paper presented at the 30th herdsa annual 
conference, adelaide, 8–11 July 2007) 9 <http://www.herdsa.org.au/wp-content/uploads/
conference/2007/papers/p139.pdf> at 2 august 2009.

11 see neil d Fleming, Teaching and Learning Styles: VARK Strategies (2001).
12 Butler, above n 10.
13 nicola Whitton and Paul hollins, ‘collaborative Virtual gaming Worlds in higher education’ 

(2008) 16(3) Association for Learning Technology Journal 221, 222–4.
14 Jan herrington, thomas reeves and ron oliver, ‘Immersive learning technologies: realism and 

online authentic learning’ (2007) 19(1) Journal of Computing in Higher Education 80. 
15 see, eg, roy stuckey, Best Practices for Legal Education: A Vision and a Road Map (2007) 121–38.
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students makes for an isolating experience for online or distance students.16 By comparison, 
virtual learning environments are highly interactive, with simulated characters controlled by the 
students that are able to interact in real time. online learning provides new ways for teachers to 
provide formative feedback, such as self-directed tutorials or quizzes that encourage students to 
self-assess during semester17 or blogs.18 however, this type of feedback is often asynchronous 
and may even be automated,19 which can reduce the effectiveness of feedback, particularly 
formative feedback. Virtual learning environments offer an advantage in this respect: they allow 
the teacher to interact with students and to provide formative feedback in real time as they 
progressively develop practical legal skills. 

Virtual learning environments also provide a semi-anonymous environment that allows 
the most introverted student to participate in a simulated face-to-face discussion in a safer 
environment than face-to-face discussion in class.20 In the same way as a trainee pilot uses 
a flight simulator,21 law students can use the virtual spaces to practise legal skills in a non-
threatening, interesting environment. as Mark childs explains:

the technology gives the ability to create a simulated environment to allow students to practise 
in situations which would not be possible or even desirable in the ‘real’ world. students can 
undertake tasks and activities in a safe and controlled space where they can assume a certain 
independence and responsibility for their actions – and where they can be monitored, mentored 
and assessed.22

students may also experiment with being an avatar of a different gender, culture, race, 
physical appearance or level of ability/disability, which may impact on how they are perceived 
and treated in second life. this can provide students with a unique insight into how particular 
minority groups experience life, building an understanding of cultural diversity and an awareness 
of the different backgrounds of real-life clients. 

the practical and pedagogical factors described above suggest that there is, prima facie, 
significant potential for use of virtual learning environments in legal education. the next part 
considers the most popular virtual environment to date, second life. 

16 see Julie Pastellas and kay Maxwell, ‘the role of on-line learning in the assessment of legal 
skills’ (Paper presented at the evaluations and assessment conference, adelaide, november 2003) 
<www.unisa.edu.au/evaluations/Full-papers/MaxwellFull.doc> at 14 June 2009; Julie Pastellas and 
kay Maxwell, ‘Blending educational tools and strategies: Integrating online learning in Practical 
legal training Programs’ (Paper presented at online learning and teaching conference, Brisbane, 
september 2005) <http://ro.uow.edu.au/cgi/viewcontent.cgi?article=1026&context=lawpapers> at 
14 June 2009; david spencer and samantha hardy, ‘deal or no deal: teaching online negotiation 
to law students’ (2008) 8(1) Queensland University Technology Law and Justice Journal 93; and 
thomas keefe, ‘using technology to enhance a course: the Importance of Interaction’ (2003) 1 
EDUCAUSE Quarterly 24.  

17 Butler, above n 10. 
18 Peter Black, ‘uses of Blogs in legal education’ (2006) 13 James Cook University Law Review 8;  

kate galloway, ‘the Internet as god: analysing assessment in Web 2.0’ (Paper presented at the 
64th annual alta conference, sydney, 5–8 July 2009).

19 see, eg, Mariana lilley and trevor Barker, ‘students’ Perceived usefulness of Formative Feedback 
for a computer-adaptive test’ (2007) 5(1) The Electronic Journal of e-Learning 31.

20 Mark childs, Teaching in Virtual Worlds (2008) uk centre for legal education <http://www.ukcle.
ac.uk/resources/ict/secondlife.html> at 1 august 2009.

21 herrington, reeves and oliver, above n 14, 94.
22 childs, above n 20.
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II. second lIfe

second life is an adaptation of a metaverse construct.23 For many of us who are unfamiliar 
with online virtual environments, it can be difficult to conceive of second life. We instantly 
revile from something that appears so artificial, escapist and strange. one way to conceptualise 
second life is as a kind of video game in which the players are developed by the user and there 
is no set agenda in terms of levels to accomplish or opponents to beat. Instead, the users may 
explore and create as they wish. 

on the following pages are a series of screen shots from second life to help explain what it 
looks like and how it works. Figure 1 is the login screen, which is not dissimilar to most email 
programs – users enter their user name and password. the difference is that the username is two 
words – a first name and surname for the avatar, as shown in the bottom left corner of Figure 1. 

Figure 1: Second Life login

When users register, they are able to choose their first name, and second life generates a list of 
forty surnames for them to choose from. the authors’ avatars are lex Farshore, lexi Zuta (now 
Paulrogers actor), and Felix afterthought (now charlotte Wandsworth), and Figure 2 shows 
lex Farshore and Felix afterthought communicating in second life.

avatars may communicate by typing, in a similar way to using a ‘chat’ function in a program 
such as gmail or Yahoo (as shown in the bottom left corner of Figure 2). alternatively, they may 
communicate with their actual voices, by using a computer with speakers and a microphone, or 
using a headset with these capabilities. Voice communication is preferable for teaching practical 
legal skills in second life.

there is flexibility in creating online spaces – it is entirely possible to create an office in 
the sky or under the water – but to date most educators involved in second life appear to have 

23 ‘Metaverse’ is a phrase coined in neal stephenson’s Snow Crash (1992), a novel depicting a virtual 
reality-based Internet (‘meta’ = beyond and ‘verse’ = universe). 

    Figure 2: Avatars communicating
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simply replicated their real-life, or first-life, 
environments. For example, the harvard 
law school building in second life, partly 
shown in Figure 3, is a reproduction of the 
real law school building. Figure 3 also 
shows an avatar flying.some educators 
have experimented with minor innovations 
such as outdoor classrooms, as shown in 
Figure 4, where students sit on the black 
cushions shown. 

Figure 5 shows the use of Powerpoint slides 
in second life. these can be uploaded 
ahead of time for students to access in their 
own time, or they can be used in real time 
while avatars are present – this is the second 
life equivalent to a face-to-face lecture. 

In addition to teaching spaces, a virtual 
law office can be created, including a 
reception area, waiting lounge, office 
spaces and meeting rooms. the building 
units are known as ‘prims’, many of which 
are available as ‘freebies’ on second life. 

these prims can be used to create external facades of buildings, interior design, furniture and 
equipment. to demonstrate, Figure 6 shows an office, Figure 7 a meeting room, Figure 8 shows 
a lounge which is being used by an educator to provide a prerecorded video briefing, and Figure 
9 shows a reception area.

Figure 4: Classroom layout

Figure 5: Powerpoint in Second Life

Figure 3: Flying

Figure 6: Office      Figure 7: Meeting Room
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educators have the option to use real-time, live interactions between students, and between 
students and teaching staff, or prerecorded interactions as a learning tool, known as 
‘machinima’.24 Professor des Butler from Queensland university of technology (Qut) has 
successfully used second life to teach negotiation skills in contract law, using machinima to 
record interaction between characters in a scenario.25 the students watch the scenario and are 
then asked to advise the clients on aspects of their contractual negotiation. Feedback Professor 
Butler received clearly indicated that the students found this mode of delivery more interesting 
and engaging overall and that the realistic and practical nature of the exercise helped them to 
gain a better understanding of the negotiation process than a more traditional delivery (lecture 
and role plays) would have done.26 

III. usIng second lIfe to teAch PrActIcAl legAl skIlls

Virtual learning environments make possible a range of ‘educational exercises such as 
simulations, immersive displays, recreations, treasure hunts, interactive tutorials, guest lectures, 
and virtual field trips’, many of which would not be feasible in the real world.27 second life 
has been used for teaching negotiation28 and legal research skills,29 and for conducting moots,30 
as well as for problem-based learning in other disciplines.31 at uWs, the authors have planned 
pilots of second life in several areas of practical legal education: specifically mooting, practical 
legal training and also in conjunction with the Parramatta community Justice clinic (PcJc). 

our interest in using second life to develop mooting skills is twofold. First, we want to 
provide students who have a compulsory mooting assessment as part of a substantive law 
subject (such as Property law), or where mooting forms the basis of the entire subject (such as 
australian Moot court, and International Moot court) with an opportunity to practise in a virtual 
moot court in second life before their assessment. the importance of practising submissions 
as part of preparation for any moot, whether for assessment or a competition, is universally 

24 on educational uses of machinima, see andrew John Middleton and richard Mather, ‘Machinima 
Interventions: Innovative approaches to Immersive Virtual World curriculum Integration’ (2008) 
16(3) Association for Learning Technology Journal 207.

25 des Butler, ‘Air Gondwana: teaching Basic negotiation skills using Multimedia’ (2008) 1 Journal 
of the Australasian Law Teachers Association 213.

26 Ibid 223–6.
27 rob hudson, A Little Grafting of Second Life into a Legal Research Class (2008) llrX.com 

<http://www.llrx.com/features/secondlife.htm> at 29 July 2009. 
28 Butler, above n 25.
29 hudson, above n 27, describes use of second life to supplement the teaching of an International 

legal research skills class at nova southeastern university law school.
30 childs, above n 20, describes the use of a mock trial conducted in second life as part of a harvard 

law school subject.
31 Judith good, katherine howland and liz thackray, ‘Problem-based learning spanning real and 

Virtual Worlds: a case study in second life’ (2008) 16(3) Association for Learning Technology 
Journal 163, 163–5.

  Figure 8: Lounge used for Briefing   Figure 9: Reception Area
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acknowledged.32 our initial pilot will involve developing a virtual moot court that will give a 
volunteer group of students a realistic environment in which to practise their submissions and 
their timing, to develop familiarity with courtroom etiquette and, for some, simply to build 
their confidence speaking in such a forum. david Pope and dan hill explain the importance of 
authentic practice in mooting as follows:

If you can run through your speech at least once in the actual moot courtroom or a room just 
like it, the experience will be considerably more authentic and consequently more helpful, 
particularly for the novice mooter.’33

such benefits would clearly translate into the virtual moot court setting. additionally, students 
can take turns on the bench and experience advocacy from the judge’s perspective. this also 
removes the need to schedule practice time with a member of staff acting as judge. 

a second aspect of our pilot will explore the use of second life in relation to competition 
mooting. We will be investigating potential uses for our virtual moot court in the selection 
and preparation of representatives of the uWs law school in competitive ‘real life’ moots. 
Further, as several other universities both in australia and overseas34 already either have, or are 
developing, moot courts in second life, we are keen to position ourselves to take part in any 
second life virtual mooting competitions that may develop in the future.35

In addition to mooting, our pilot will also explore the use of second life to help students 
develop other practical legal skills as a component of their practical legal training, which can 
be undertaken as part of the degree at uWs. this aspect of the trials may also be expanded 
to include preparation in practical skills for student volunteers at the PcJc, where the uWs 
school of law is setting up a legal clinic to serve real clients who are otherwise unable to 
afford legal representation or acquire legal aid. It is our view that second life is particularly 
well suited for client interviewing and negotiation exercises, and that there is also potential to 
develop a virtual law firm36 for student training or a ‘shopfront’ presence in second life for the 
PcJc  in the future. 

the authors have planned a pilot in the 2009-10 financial year, using private land that will 
be purchased in second life, upon which facilities for client interviewing, meeting rooms and 
virtual court rooms will be constructed. a number of avatars will be created and given access to 
the uWs facilities in second life for the purpose of the pilot. Individual students will be given 
the password to individual avatars and have the option to change their password and alter their 
avatar’s appearance and clothing. this can be useful in the lead-up to a simulated activity – for 
example, a student may adopt a gown and wig if taking the role of the judge, a suit if acting as a 
lawyer, or other clothing if he or she will be a lay client. the students will be required to restore 
the original password of their avatar at the end of the pilot so that the avatars may be used again 
in future iterations.

during the pilot, students will use real-time interactions in second life, with each student 
being allocated to a particular role in a scenario. For example, one student can play the client 
and another the lawyer in a simulated client interview; or students can negotiate in teams of two 

32 david Pope and dan hill, Mooting & Advocacy Skills (2007) 75; John snape and gary Watt, How 
to Moot (2004) 90, 96.

33 Pope and hill, above n 33, 77 (emphasis added).
34 see childs, above n 20.
35 the International Virtual Moot competition is presently conducted via videoconferencing: see, eg, 

International Virtual Moot 2008, Murdoch university
<http://www.law.murdoch.edu.au/news/virtual_moot_2008_result.html> at 4 august 2009.

36 there are many virtual law firms already operating in second life: see Benjamin duranske, 
Virtual Law: Navigating the Legal Landscape of Virtual Worlds (2008) 268–78 for a listing. 
real-life law firms are also increasingly interested in having a presence in second life: see, eg, 
Michael herman and alex spence, ‘First uk law Firm opens ‘Virtual’ office in second life’ 
Times Online, 24 april 2007 <http://business.timesonline.co.uk/tol/business/law/article1699474.
ece?token=null&offset=0&page=1> at 4 august 2009.
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for simulated law firms in a simulated dispute. similarly, students can prepare a moot scenario 
and speak on behalf of their party in a court where the judges may be other students or their 
lecturers. In addition to having students interact in-world, we intend to use machinima37 to 
prerecord demonstration interviews, settlement negotiation meetings and mock court cases for 
students to critique.

IV. Issues And constrAInts

despite the potential that second life has for teaching practical legal skills, there are some 
practical issues and technological constraints which must be addressed. 

First, universities must provide computers equipped with second life available to students. 
It cannot be assumed that all law students have access to the internet on a private computer 
with sufficient capacity to handle running second life.38 universities must have sufficiently 
high-speed connections to ensure that there is no frustrating time lag between a communication 
being made and it being received by other participants. this raises bandwidth issues, because 
second life can use a great deal of bandwidth and may risk overloading a networked system. 
students may also use second life for non-academic purposes, which could waste bandwidth 
and monopolise university computers. to address this issue, the authors are in negotiations with 
the university, and will make the pilot optional for those who can allocate time to use dedicated 
computers on campus or who have external access to suitable facilities.

second, there is a lead time involved in students becoming familiar with second life. 
although it is estimated that in the future students will be as familiar with using second life39 
as they are with using email, Facebook and Youtube, at present there still needs to be a degree 
of practical instruction.40 this can be addressed through a face-to-face demonstration in class, 
followed by students exploring orientation Island, which provides step-by-step instructions for 
new avatars on how to move, pick up objects, sit down and communicate. the help resources 
in second life itself are very highly developed and most issues of a technical nature can readily 
be resolved using these. however, we also intend to generate tailored written materials and 
‘frequently asked questions’ (FaQs) addressing commonly encountered problems that are 
specific to our own use of second life for our students to refer to if they experience difficulties. 

third, students need to be made aware that, apart from educational, creative and commercial 
users, there are also some deviant and unusual personalities on second life, whose behaviour 
may cause offence.41 For example, in our initial period after registering avatars, we received 
invitations from other avatars. on acceptance, one of us was teleported to a sex party, with naked 
avatars engaging in highly explicit activities. one of us has also been bitten by a vampire avatar, 
and had to locate and wear a string of garlic to prevent further bites as these can disable the 
avatar for a period of time in second life. Where students stay within the university-developed 
private land, to which access is controlled, these types of encounters should not occur. however, 
we recognise that students may naturally also wish to explore other parts of second life for a 
range of other valid reasons. It is therefore our position that disclaimers should be used to make 
students aware that the university does not take any responsibility for encounters they may have 
if they choose to go to any other parts of second life outside the university’s own land.

37 Middleton and Mather, above n 24.
38 access to technology and the related equity issues have been of concern to many since the advent 

of e-learning: see, eg, kennedy et al, ‘First Year students’ experiences with technology: are they 
really digital natives?’ (2008) 24(1) Australasian Journal of Educational Technology 108, 118.

39 christy Pettey, ‘gartner says 80 Percent of active Internet users Will have a ‘second life’ in the 
Virtual World by the end of 2011’ (Press release, 24 april 2007) <http://www.gartner.com/it/page.
jsp?id=503861> at 15 June 2009. 

40 see, eg, hudson, above n 27; Whitton and hollins, above n 13, 225. 
41 For similar warnings, see childs, above n 20.
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Fourth, there is a significant cost involved. the currency in second life is linden dollars, and 

there are approximately 3 linden dollars to a us dollar. It is estimated that establishing private 
land with appropriate facilities, using freebie prims wherever possible, will cost approximately 
aud$3,500. Yet the contractual relationship with the creator of second life, linden labs, 
includes a clause whereby linden does not warrant the ongoing availability of second life and 
may confiscate property or otherwise shut down avatars at its discretion.42 Benjamin duranske 
describes a suit filed by a virtual property developer seeking compensation for the real-life 
value of virtual land he owned in second life when his account was cancelled. although that 
action, Bragg v Linden Labs, was settled out of court on undisclosed terms, an early motion 
to dismiss was denied,43 indicating that the court was prepared to entertain Mr Bragg’s claim 
of unconscionability and that it would not simply ‘enforce the click-through terms of service 
without subjecting them to significant scrutiny’.44 It remains to be seen how the courts would 
treat a cancellation involving an educational institution. While this question remains open, the 
potential for cancellations to disrupt access is a risk that universities who invest in second life 
should be mindful of. It is a more significant risk where second life is part of compulsory 
summative assessment. the authors therefore do not intend to invest heavily at the present 
time,45 or to use second life for assessment, or as an integral part of an online course. Whether 
this affects the take-up rate by students, as reported by corbin, remains to be seen.46

Finally, there are a range of broader legal pitfalls that educators need to be aware of. Many 
of these apply equally to offline learning and teaching, or to general e-learning, but their 
application to virtual learning environments has yet to be tested. these include, inter alia, the 
potential for defamation,47 intellectual property infringement,48 culturally insensitive depiction 
of artefacts and a range of privacy-related infractions49 to take place in-world. although research 
into how these issues impact virtual learning environments and how the virtual and real worlds 
interact with each other in a legal sense is still in its infancy, our investigations thus far do not 
suggest that they pose serious impediments to conduct of the pilot described above. however, 
they are nevertheless real considerations that do need to be managed, as with the introduction 

42 duranske, above n 37, 28, 88–9, 113.
43 the Memorandum and order denying Motion to dismiss (Bragg v Linden Research Inc) of the 

united state district court, e.d. Pennsylvania is reproduced in duranske, above n 37, 365–93.
44 Ibid 123.
45 however, as Professor Butler has demonstrated with the Air Gondwana (above n 25) and Contracts 

Vignettes projects, some excellent results can be achieved using free or low-cost resources or 
otherwise for relatively small capital outlays: see Butler, above n 10 and des Butler, ‘the Contracts 
Vignettes: cost effective Podcasting Producing Quality learning outcomes in First Year contract 
law’ (Paper presented at the 62nd alta conference – law and Public Policy: taming the unruly 
horse?, Perth, 23–26 september 2007)

 <http://www.alta.edu.au/pdf/conference/published_papers/2007_Butler%20d_the%20
contracts%20Vignettes_Final.pdf> at 4 august 2009. 

46 lillian corbin, ‘learning in cyberspace: succession law online’ (2004) 11(1) Murdoch University 
Electronic Law Journal <http://www.murdoch.edu.au/elaw/issues/v11n1/corbin111nf.html> at 14 
June 2009.

47 Bettina chin, ‘regulating your second life: defamation in Virtual Worlds’ (2007) 72(4) Brooklyn 
Law Review 1303.

48 In second life, users retain copyright in their own in-world creations (unlike many other virtual 
online worlds) but they may infringe by making unauthorised use of the intellectual property of 
others: see discussion in duranske, above n 37, 146–9. as to protection for trade marks in second 
life, see duranske, above n 37, 149–53; lucy davis, ‘creation and Protection of trade Mark 
rights in second life: Inadequacies in australia’s current law’ (2007) 18(4) Australian Intellectual 
Property Journal 183. on intellectual property protection in virtual worlds generally, see Woodrow 
Barfield, ‘Intellectual Property rights in Virtual environments: considering the rights of owners, 
Programmers and Virtual avatars’ (2005) 39 Akron Law Review 649.

49 office of the Privacy commissioner of canada, Second Life: Privacy in Virtual Worlds (2008) 
<http://www.priv.gc.ca/information/pub/sl_080411_e.cfm#sec32> at 2 august 2009.
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of any new technology into the broader learning and teaching landscape. the development 
of appropriate policies and other documentation that sets down parameters for the activities 
of staff and students while in-world is an important response to these issues. drivers for our 
second life pilot include the need to begin assessing the impact of the shortcomings described 
above, identifying any significant risks and devising appropriate means of managing them, and 
generally contributing to policy development at the institutional level. 

V. conclusIon

overall, it is our view that second life has real potential to supplement face-to-face instruction 
in law, allowing students to practise using legal skills in real-time simulated environments 
without needing additional scheduled class time and without always needing the lecturer to be 
present. although we have also identified a range of potential shortcomings of virtual learning 
environments, one of the central drivers of our trials will be to assess the seriousness of these 
constraints and to devise appropriate ways to manage these in the event of more expansive uses 
of second life in future.  
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A CHANGING LANDSCAPE: 
THE MORTGAGEE’S POWER OF SALE IN QUEENSLAND

William Dixon· anD michelle Backstrom** 
In Australia, the extent of a mortgagee’s duty when exercising power of sale has long been 
the subject of conjecture. With the advent of the global financial crisis in the latter part of 
2008, there has been some concern to ensure that the interests of mortgagors are adequately 
protected. In Queensland, concern of this type resulted in the enactment of the Property Law 
(Mortgagor Protection) Amendment Act 2008 (Qld). This amending legislation operates to both 
extend and strengthen the operation of s 85 of the Property Law Act 1974 (Qld) which regulates 
the mortgagee’s power of sale in Queensland. This article examines the impact of this amending 
legislation which was hastily introduced and passed by the Queensland Parliament without 
consultation and which introduces a level of prescription in relation to a sale under a prescribed 
mortgage which is without precedent elsewhere in Australia.

I. IntroductIon

With an amalgam of statutory and common law duties, great care has always been required 
when considering the obligations of either mortgagees or receivers when exercising power of 
sale. Unfortunately, the position has only become more complicated in Queensland with the 
enactment of the Property Law (Mortgagor Protection) Amendment Act 2008 (Qld). While the 
object of protecting mortgagors is undoubtedly laudable, as this article will seek to demonstrate, 
the highly prescriptive nature of the legislation in combination with a lack of statutory clarity 
have created a number of potential difficulties in practical application.

II. Background

As explained in the explanatory notes accompanying the amending legislation, with current 
global economic and financial circumstances, there were concerns about the position of 
mortgagors when mortgagees exercised their powers of sale.1 The objective of the amending 
legislation was to protect the interests of mortgagors by strengthening the statutory provisions 
relating to the duty of the mortgagee exercising power of sale to take reasonable care to ensure 
the property is sold at market value. Premier Anna Bligh noted that the amendments would 
protect struggling homeowners from fire sales where mortgagees intentionally sold properties 
at below market value at prices merely sufficient to discharge the mortgagee’s debt, leaving the 
homeowner with little or no equity.2 
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Property Mortgages (2007).
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1 Explanatory Notes, Property Law (Mortgagor Protection) Amendment Bill 2008 (Qld) 1.
2 Queensland, Parliamentary Debates, Legislative Assembly, 3 December 2008, 4033 (Anna Bligh, 

Premier of Queensland).
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The amending legislation was passed on the day of its introduction, 3 December 2008,3 and 

received assent on 4 December 2008. There was no consultation process4 and the Bill was not 
amended in its passage through Parliament. The amendments commenced by proclamation on 
12 December 2008.5

III. sectIon 85 of the ProPerty laW act 1974 (Qld) 
While the extent of the mortgagee’s duty when exercising power of sale has long been the 
subject of conjecture elsewhere in Australia,6 the law in Queensland is clearly stated. Section 
85 of the Property Law Act 1974 (Qld) obliges a mortgagee exercising power of sale to take 
reasonable care to ensure the property is sold at market value.7 To this extent, s 85 resolved the 
debate that continued elsewhere that a mortgagee not only has a duty to act in good faith but also 
a duty to take reasonable care to ensure the property is sold at market value.8 

IV. ProPerty laW (mortgagor Protection) amenDment act 2008 (Qld) 
With the passing of the Property Law (Mortgagor Protection) Amendment Act 2008 (Qld), the 
operation of s 85 has been both extended and strengthened. The effect of the amendments to s 
85 is to extend the duty imposed under s 85 to situations where property is sold by a receiver 
under a delegated power or by the mortgagee acting as attorney for the mortgagor.9 By way of 
strengthening, to satisfy the obligation to take reasonable care to ensure the property is sold at 
market value, s 85(1A) specifies the steps which must be taken by a mortgagee or a receiver for 
a ‘prescribed mortgage’.10

Under the terms of the Property Law Regulation 2003 (Qld), for the purposes of s 85, a 
mortgage is a prescribed mortgage if it is a mortgage over residential land and the mortgagor’s 

3 The Property Law (Mortgagor Protection) Amendment Bill 2008 (Qld) was declared by the Queensland 
Parliament to be an ‘Urgent Bill’ (within the meaning of Standing Order 159), allowing the Bill to be 
considered immediately and ‘passed with unusual expedition’.

4 As noted in the Explanatory Notes, Property Law (Mortgagor Protection) Amendment Bill 2008.
5 Subordinate Legislation No. 450 of 2008.
6 There is uncertainty under the general law in Australia as to whether the mortgagee’s obligation 

is confined to an obligation to act in good faith or whether there is a more extensive duty to take 
reasonable care to ensure property is sold at market value. See, eg, Pendlebury v Colonial Mutual Life 
Insurance Society Ltd (1912) 13 CLR 676; Forsyth v Blundell (1973) 129 CLR 477; ANZ Banking 
Group Ltd v Bangadilly Pastoral Co Pty Ltd (1978) 139 CLR 195. In England, it seems the more 
extensive test prevails. See Cuckmere Brick Co Ltd v Mutual Finance Ltd [1971] Ch 949. For further 
discussion see, William David Duncan and William Michael Dixon, The Law of Real Property 
Mortgages (2007) 231.

7 A similar statutory provision exists in the Northern Territory under the Law of Property Act 2000 (NT) 
s 90(1). Also, note the proposed s 111A of the Conveyancing Act 1919 (NSW) which will impose 
a duty on a mortgagee or chargee to take reasonable care to ensure that land with an ascertainable 
market value is sold for not less than its market value and, in other cases, for the best price that may 
reasonably be obtained in the circumstances.

8 See Law Book Company, Property Law and Practice Queensland, Vol 1, [7.2020], [7.2160] for 
discussion as to whether the two duties coexist. Also see, Benzlaw & Associates Pty Ltd v Medi-Aid 
Centre Foundation Ltd [2007] QSC 233.

9 Section 85, as amended, applies to mortgages whether made before or after the commencement of the 
amending legislation: Property Law Act 1974 (Qld) s 352(1).

10 Section 85(1A) does not apply to a mortgagee or receiver if, immediately before the commencement 
of the amending legislation, the mortgagee was entitled to immediately exercise power of sale and 
was not prevented from doing so by the Property Law Act 1974 (Qld) s 84(1); Property Law Act 1974 
(Qld) s 352(2).
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home is on the land.11 The regulation further provides that it does not matter that a residence 
is also used for a business purpose if the residence is primarily used as the mortgagor’s home.

In relation to a prescribed mortgage, the steps that must be taken by a mortgagee or a receiver, 
unless the mortgagee or receiver has a reasonable excuse, are:

• Adequately advertise the sale; 
• Obtain reliable evidence of the property’s value;
• Maintain the property, including by undertaking any reasonable repairs;
• Sell the property by auction, unless it is appropriate to sell it in another way; and
• Do anything else prescribed under a regulation.12

Failure to follow the steps specified in relation to a ‘prescribed mortgage’ constitutes an offence 
with the maximum penalty being 200 penalty units.13

Notwithstanding the description of the amending legislation when still a Bill as ‘a very 
simple and straightforward bill’,14 a number of the requirements imposed by the amended 
legislation and the supporting regulatory definition of a ‘prescribed mortgage’ are likely to 
prove problematic. 

The difficulties in practical application that are posed include:
• Determining which mortgages are prescribed mortgages in light of the complications 

associated with the statutory definition of residential land;
• The removal of flexibility in the sale process as a result of the prescriptive obligations 

imposed on the mortgagee to advertise, obtain valuations and sell by auction when 
considered in light of an absence of definition of certain key statutory terms;

• Determining when repairs are reasonable;
• Whether the amending legislation achieves its aim of bringing receivers within the ambit 

of s 85 and, if so, the increased potential for conflict between the statutory regimes of the 
State and Commonwealth.

A. When is a Mortgage a Prescribed Mortgage?
Section 85(1A) applies to prescribed mortgages. Under s 4(1) of the Property Law Regulation 
2003 (Qld), a mortgage is a prescribed mortgage if it is a mortgage over residential land and the 
mortgagor’s home is on the land. Section 4(3) goes on to provide that the home of a mortgagor 
means a residence on residential land that is occupied by the mortgagor as the mortgagor’s 
principal place of residence. A ‘residence’ is in turn defined to mean a building fixed to land, 
designed, or approved by a local government, for human habitation by a single family unit and 
used for residential purposes. Section 4(3) defines ‘residential land’ to mean ‘land, or the part of 
land, on which a residence is constructed, and includes the curtilage attributable to the residence 
if the curtilage is used for residential purposes.’

A number of observations can be made about this definition and associated provisions. The 
first is that the definition does not have regard to any town planning imperatives associated with 
the use of the land.15 In this regard, it would seem that the construction of a residence on the land 
is the hallmark of residential land for this particular statutory provision. Second, s 4(2)(a) makes 
it clear that it does not matter that a residence is also used for a business purpose provided that 
the residence is primarily used as the mortgagor’s home. In this regard, the regulation is silent 

11 Subordinate Legislation No. 451 of 2008 amended the Property Law Regulation 2003 (Qld) by 
inserting a new s 4 being the definition of ‘prescribed mortgage’.

12 At the time of writing, no further obligations had been prescribed.
13 Presently $20,000.
14 Queensland, Parliamentary Debates, Legislative Assembly, 3 December 2008, 4033 (Anna Bligh, 

Premier of Queensland).
15 The only reference to local government approval is contained in the definition of ‘residence’ where 

the requirement is disjunctive.
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concerning the situation where the property itself, rather than the residence constructed thereon, 
is primarily used for a business purpose.16

The difficulties in practical application that are inherent in the statutory definition of a 
prescribed mortgage are easily illustrated. For example, a situation that commonly arises is 
where the mortgage is over a grazing property and the mortgagor’s principal place of residence 
is on the property. Although it may appear counterintuitive, there would appear to be some 
arguments available to suggest that a mortgage over a freehold grazing property where the 
mortgagor’s principal place of residence is on the land may be a prescribed mortgage. A 
contrary argument is that a prescribed mortgage should only relate to residential land (including 
the associated curtilage), and to the extent that mortgaged land extends significantly beyond 
simply the land on which a homestead is constructed and the associated curtilage it should not 
be viewed as a prescribed mortgage. Unfortunately, this may represent a provision which will 
require the judiciary to determine parliamentary intent.17 

B. The Obligation to Advertise, Obtain Valuations and Sell by Auction  
where the Mortgage is a Prescribed Mortgage 

Unless there is a reasonable excuse, s85(1A) obliges the mortgagee to adequately advertise the 
sale, obtain reliable evidence of the property’s value and proceed to sell the property by auction, 
unless it is appropriate to sell it in another way.

1. Advertising 
It is reasonably clear from the existing case law that advertising requirements may vary with the 
nature of the sale. In terms of the case law, it is possible to draw a distinction between a private sale 
and an auction context. If property is to be sold privately, the primary concern for the mortgagee 
is to ensure market value is obtained on the sale. Provided this occurs, a failure to adequately 
advertise may not be important.18 However, s 85(1A)(1)(a) mandates that adequate advertising 
is to occur as a precursor to an auction. In this regard, the existing case law provides guidance 
because it seems clear that a mortgagee is not entitled to sell a property without advertising in 
the case where the sale is by public auction.19 It is important that any advertisements appear in 
the usual media and at those times when other real estate auctions are advertised. This would 
traditionally be in newspapers circulating in the area and today may well extend to advertising 
on the internet. It is likely more than one advertisement should appear.20 In accordance with 
authority of long standing, the mortgagee will not be absolved from liability simply by appointing 
a real estate agent to act on its behalf.21 Given the prescriptive nature of the amending legislation, 
the lack of definition of what constitutes reasonable excuse for not complying and the penalties for 
failure to comply, it would seem dangerous practice for a mortgagee to sell prior to auction and 
before extensive advertising.

In relation to the statutory requirement to undertake ‘adequate advertising’, a further issue 
that may arise is whether advertisement as a ‘mortgagee sale’ may be considered improper. 

16 Interestingly, in the Explanatory Notes accompanying the Property Law (Mortgagor Protection) 
Amendment Bill 2008 (Qld), it was foreshadowed that the definition of ‘prescribed mortgage’ would 
capture mortgages over land of a consumer credit nature. While consumer credit mortgages may be 
caught within the regulatory definition, the definition is in no way limited to mortgages of this ilk.

17 In much the same way that the definition of ‘residential property’ has proven problematic in the case 
of the Property Agents and Motor Dealers Act 2001 (Qld) s 17. See, eg, Hedley Commercial Property 
Services Pty Ltd v BRCP Oasis Land Pty Ltd [2008] QSC 261.

18 Sablebrook Pty Ltd v Credit Union Australia Ltd [2008] QSC 242 [39].
19 Pendlebury v Colonial Mutual Life Assurance Society Ltd (1912) 13 CLR 676, 683–5.
20 Commercial and General Acceptance Ltd v Nixon (1983) 152 CLR 491, 523 (Brennan J).
21 Ibid 495 (Gibbs CJ).
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Consistent with the observations of Palmer J22 in Stockl v Rigura Pty Ltd,23 the resolution of this 
issue may be dependent on the type of property being sold and how the words ‘mortgagee sale’ are 
employed in the advertising material.24 Mindful of these observations and given the penalties for 
failure to comply with the legislation, mortgagees will be well advised to carefully consider the 
nature of all advertising material.

2. Evidence of Value
Section 85(1A)(1)(b) imposes an obligation upon the mortgagee to obtain reliable evidence of 
the property’s value. To satisfy this statutory obligation, it would be expected that a mortgagee 
would at least obtain one or more reputable independent and current25 valuations26 to protect that 
mortgagee’s position. Once again, it is noteworthy that this level of statutory prescription strictly 
exceeds the requirements imposed at common law on a mortgagee. ‘There is no principle of law 
which requires a mortgagee to obtain an independent valuation of a property before exercising 
a power of sale’27 but what is required is for the mortgagee to take reasonable steps to ascertain 
value, which will depend on the circumstances of the case.28

3. Sell by Auction
The statutory prescription is for the mortgaged property to be sold by auction (unless it is 
appropriate to sell the property in another way). Noncompliance is allowed where the mortgagee 
‘has a reasonable excuse’. This presents a number of uncertainties because, unfortunately, the 
legislation itself provides no guidance as to the meaning of ’reasonable excuse’, nor to the 
circumstances when it may be appropriate to sell the property in another way. As it is difficult 
to determine what might constitute an exceptional case, the focus of the mortgagee and the 
mortgagee’s advisers will inevitably be on a sale by auction and the following examples 
highlight why this may be undesirable. 

For example, if a mortgagee of a prescribed mortgage receives an offer to purchase the 
mortgaged property prior to auction, where no advertising has been done but where the offer 
compares well with valuations obtained, should the offer be accepted? This may be further 
complicated in a market where clearance rates are low. If the mortgagee elects to proceed with 
a full marketing program, the mortgagee would be incurring significant additional expenses in 
a market where auction clearance rates may indicate that no better result would be achieved at 
auction. By incurring additional expenses, the mortgagee may be eroding any residual equity in 
the property at the expense of the mortgagor or subsequent mortgagees. The difficulty for the 
mortgagee is that a contravention of s 85(1A) without reasonable excuse constitutes an offence 
with the maximum penalty being $20,000. Concern about noncompliance may mean that the 
mortgagee elects not to accept the offer resulting in additional expense being added to the 

22 Mason P and Ipp JA concurring.
23 (2004) 12 BPR 23,151.
24 Ibid 151, [46].
25 As to the dangers of relying on a previous valuation, in Sablebrook Pty Ltd v Credit Union Australia 

Ltd [2008] QSC 242 the mortgagee sought to place reliance on a valuation that was over five months 
old. In that instance, Applegarth J at [52] found there was a breach of duty because the mortgagee had 
no reliable information concerning the current market value of the land it proposed to sell. Although 
this decision was based on s 85 in its form immediately prior to the enactment of Property Law 
(Mortgagor Protection) Amendment Act 2008 (Qld), the principle will only be of greater significance 
given the statutory obligation now cast on the mortgagee to obtain reliable evidence of a property’s 
value.

26 Mortgagees should beware of ‘forced sale’ valuations: Skipton Building Society v Stott [2001] QB 
261, [25].

27 Stockl v Rigura Pty Ltd (2004) 12 BPR 23,151, [49]. Also see Investec Bank (Australia) Ltd v 
Glodale Pty Ltd [2009] VSCA 97 [83].

28 Stockl v Rigura Pty Ltd (2004) 12 BPR 23,151, [50].
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mortgage debt, with the mortgagor being worse off, the very result that the amending legislation 
was intended to counteract.29

Further questions arise if a property is passed in at auction after extensive advertising because 
the highest bid was less than the reserve. In these circumstances, is it appropriate for a mortgagee 
to accept a raised offer made after auction which is still less than the valuations? Section 85(1A) 
provides that a mortgagee must, unless the mortgagee has a reasonable excuse, sell the property 
by auction, unless it is appropriate to sell it in another way. A difficulty arises as no guidance 
is provided as to when it is appropriate to sell in another way and the statutory wording does 
not expressly sanction a private sale after a property is passed in at an appropriately advertised 
auction. Given the realities of a falling market and associated low auction clearance rates, it is 
perhaps unfortunate if the statutory wording suggests a need to strictly sell at auction.

Common sense would seem to indicate that these circumstances should constitute the 
exceptional circumstances contemplated in the amendments or, alternatively, it may be argued 
that any sale that flows from an appropriately advertised auction will suffice provided the 
mortgagee can still demonstrate compliance with the mortgagee’s paramount obligation, being 
to take reasonable care to ensure the property is sold at market value. It is to be hoped that the 
statutory wording will be construed as a requirement to use the auction process as part of the 
mortgagee’s paramount obligation rather than an end in itself. 

Potential difficulty may also arise if the mortgaged property is in an area where there are 
many similar houses and the market has recently been flooded with properties of a similar kind 
which have not successfully sold at auction. Again, the question must arise whether there is 
still a requirement to sell by auction. In these circumstances, arguably, it would be appropriate 
for the mortgagee to attempt to sell the property in a way other than by auction. Once again, 
however, the level of statutory prescription, and the lack of guidance on when it is appropriate 
to sell in another way, may mean that the mortgagee feels compelled to implement an auction 
process despite the likely futility of this endeavour. 

C. The Obligation to Repair
Section 85(1A)(1)(c) imposes an obligation upon the mortgagee, unless the mortgagee has 
reasonable excuse, to maintain the property, including by undertaking any reasonable repairs. 
Difficult issues may arise where the mortgage debt already exceeds the value of the property 
and the cost of the repairs will not increase its value to the same extent.30 In undertaking repairs 
in full, the mortgagee may well significantly extend the unsecured shortfall. Unfortunately, 
the statutory term ‘reasonable repairs’ is not defined. Muir J in Team Dynamik Racing Pty Ltd 
v Longhurst Racing Pty Ltd (No 2)31 considered similar issues and referred to the guidance 
offered by the statements of Dixon J in Southwell v Roberts32 in relation to when a mortgagee 
may be able to make improvements at the cost of the mortgagor as follows:

The first consideration is the amount of the mortgage debt and the proportion which the 
expenditure bears to it. A mortgagee is a creditor who enjoys rights in the mortgaged premises 
only for the purpose of securing repayment. He ought not to be allowed under colour of 
protecting and effectuating his security to burden the property with a debt out of all relation to 
the principal sum borrowed or the mortgage moneys owing at the time.

29 As noted in the Explanatory Notes accompanying the Property Law (Mortgagor Protection) 
Amendment Bill 2008 (Qld), one of the reasons for the Bill was to assist mortgagors by minimising 
residual debt or maximising the return of equity.

30 For example, where the repairs will cost $100,000, with a corresponding increase in value of only 
$50,000, in circumstances where the debt already exceeds the value of the mortgaged property.

31 [2007] QSC 232.
32 (1940) 63 CLR 581, 597–8. Also refer to Matzner v Clyde Securities Ltd [1975] 2 NSWLR 293, 

306–8.
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Closely related to this consideration is the effect produced upon the mortgagor’s ability to redeem. 
The mortgagee ought not to be allowed against the mortgagor expenditure so disproportionate 
to the mortgage moneys and so out of keeping with the value of the security and of the equity of 
redemption that the mortgagor may be hampered in redeeming the property.33

While it may be suggested that the concept of reasonableness should embrace not only the cost 
of the repairs per se but also the value that may be added to the mortgaged property by doing 
the repairs, this position is by no means clear under the legislation. Perhaps the better view is 
that this may represent a situation where the mortgagee may be considered under the terms of 
the legislation to have a ‘reasonable excuse’ for not undertaking repairs to the extent quoted.

The situation is further complicated where a second mortgage exists. For example, if the 
mortgaged property has a value greater than the debt owed to the first mortgagee but the property 
is in a dangerous state and not capable of sale, the question arises as to the obligation of the 
first mortgagee to repair given this is likely to substantially reduce the second mortgagee’s 
secured entitlements. As noted previously, the statutory term ‘reasonable repairs’ is not defined. 
Notwithstanding the element of doubt that may have been introduced with the amendments to 
s 85, it is suggested that prudent practice must be for a mortgagee to assume that the concept 
of reasonableness should embrace not only the cost of the repairs per se but also the value that 
may be added to the mortgaged property by doing the repairs. Where the cost of the repairs 
is likely to outweigh the additional value of the mortgaged property (thereby diminishing the 
funds available for distribution to a subsequent mortgagee), a first mortgagee will need to 
proceed with great caution notwithstanding the apparently clear statutory mandate in s85(1A) 
to maintain the mortgaged property.

D. Receivership of an Individual
Further difficulties with the practical operation of the amending legislation may be seen in the 
context of the receivership of an individual. Although such receiverships are not common, they 
are certainly not unknown particularly in circumstances where there are commercial activities 
conducted on the mortgaged property.34 Prior to the enactment of the Property Law (Mortgagor 
Protection) Amendment Act 2008 (Qld), it was settled law that s 85 of the Property Law Act 1974 
(Qld) had no application to a sale by a receiver35 and with the mortgagor being an individual, 
the Corporations Act 2001 (Cth) also had no application. The enactment of the Property Law 
(Mortgagor Protection) Amendment Act 2008 (Qld) was intended to extend the operation of s 
85 to situations where the mortgaged property of an individual was sold by a receiver.

However, it is questionable whether or not the drafting of s 85(1) secures this intention. 
The difficulty arises from the statutory use of the words ‘or a receiver acting under a power 
delegated to the receiver by a mortgagee’.

A dictionary definition of a ‘delegate’ is ‘a person delegated to act for or represent another’.36 
On this basis, to fall within the statutory wording, it would seem necessary for a receiver to 
be acting under a power whereby the receiver is acting for or representing the mortgagee. To 
determine whether this is the case, it is necessary to consider the nature of a privately appointed 
receiver.

Usually, contractual provisions are included in the mortgage document between the 
mortgagor and mortgagee which provide that any receiver appointed by the mortgagee is the 
agent of the mortgagor, and these provisions even extend to making the actions and defaults of 

33 For the full statement of principle referred to by Muir J see Team Dynamik Racing Pty Ltd v 
Longhurst Racing Pty Ltd (No 2) [2007] QSC 232, [33].

34 See, eg, Scott Couper, Non-Corporate Receivership – When Is It Appropriate and How Does It 
Work? (2001) <http://www.findlaw.com.au/articles/default.asp?task=read&id=2126&site=CN> at 9 
November 2009.

35 Muirhead v Commonwealth Bank of Australia (1996) 125 FLR 434, 448.
36 Macquarie Australian Dictionary, 5th ed, 2009.
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the receiver the responsibility of the mortgagor. Contractual terms were developed in response 
to the strict obligations imposed on mortgagees in possession under the common law to account 
for what they should have received on sale.

In State Bank of New South Wales v Chia37 it was stated: 
The [private] appointment of such a receiver is performed by the mortgagee, however, it is 
invariably the case, and is here the case, that the instrument under which the receiver is appointed 
provides that the receiver is the agent of the mortgagor.

To make the receiver the agent of the mortgagor is, of course, something of a contrivance. … 
Yet it is a contrivance which has the effect of removing a receiver appointed out of court from 
those classes of persons who may be said to be fiduciaries.38 

While the court calls this contractual device a contrivance, it is clear the device is effective 
and, as noted, provisions of this kind will almost inevitably be found in the mortgage document 
and the appointment of the receiver. 39 As the mortgagor’s agent, it would not be usually 
considered that a receiver was acting for or representing the mortgagee in the manner of a 
delegate, notwithstanding that the appointment is made by the mortgagee. Further, any receiver 
that may be appointed will exercise powers as a receiver rather than the mortgagee’s delegate. 
Accordingly, in making reference to ‘a receiver acting under a power delegated to the receiver 
by a mortgagee’, there must be some doubt if s 85(1) achieves its desired objective. The statutory 
provision may have been more appropriately drafted by simply making reference to ‘a receiver 
appointed by a mortgagee’.

V. InteractIon Between the ProPerty laW act 1974 (Qld) and the 
corPorations act 2001 (cth) 

Further difficulties may arise if inadequate attention is paid to the interaction between s 85 of 
the Property Law Act 1974 (Qld) and s 420A of the Corporations Act 2001 (Cth). As specified 
by s 85(8), nothing in s 85 affects the operation of a law of the Commonwealth, including, 
for example, s 420A of the Corporations Act 2001 (Cth). To the extent of any inconsistency 
between the State and Commonwealth legislation, the Commonwealth legislation will prevail.40 
In at least two material respects, there are potential inconsistencies between the operations 
of the State and Commonwealth statutory regimes where a corporate mortgagor is involved. 
While these inconsistencies are not new, the potential for conflict is increased as a result of the 
extension of the application of s 85 to receivers. 

A. Property with or without a Market Value
The first inconsistency relates to the formulation of the statutory duty. Section 420A imposes 
a duty on a ‘controller’. This term is defined to include a receiver or receiver and manager and 
anyone else who is in possession or control of the property of the corporation for the purpose of 
enforcing a charge.41 The section expressly refers to receivers and receivers and managers and 
will, as a result of the wide language used, also apply to a mortgagee exercising power of sale 

37 (2000) 50 NSWLR 587.
38 Ibid [868]–[869].
39 Duncan and Dixon, above n 6, 255.
40 Australian Constitution s 109.
41 Corporations Act 2001 (Cth) s 9.
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over the property of a corporation when the mortgagee has taken possession or control of the 
corporation’s property which is the subject of the mortgage.42

The controller’s duty of care in exercising power of sale is prescribed by s 420A.43 The first 
limb of s 420A(1) imposes an obligation on a controller to take all reasonable care to sell the 
property for not less than its market value. Alternatively, if the property does not have a market 
value, then under the second limb the controller’s obligation is to take all reasonable care to 
achieve the best price that is reasonably obtainable.44 In this regard, circumstances existing at 
the time when the property is sold are relevant. 

Unlike s 85 of the Property Law Act 1974 (Qld), it can be seen that s 420A expressly 
distinguishes between corporate property with a market value and corporate property which has 
no market value.45 While expert evidence may be used, the court determines whether property 
has a market value.46 While there are relatively slight differences in statutory wording, the 
focus of both s 85 and the first limb of s 420A(1) is on market value.47 However, only in the 
second limb of s 420A(1) is express provision made for corporate property that does not have a 
determinable market value. In that instance, the formulation of the obligation on sale is cast in 
different statutory language from s 85.

The potential conflict between the Queensland and Commonwealth legislation becomes 
apparent where the mortgaged property is a unique or iconic property, the mortgagor is a 
corporation and a receiver is appointed. In selling the property of the corporate mortgagor, 
the receiver will be bound by the obligations imposed on a ‘controller’ by s 420A. Further, 
making the assumption that the receiver is ‘acting under a power delegated to the receiver by a 
mortgagee’, the receiver may also be bound by the obligation imposed by s 85(1) of the Property 
Law Act 1974 (Qld), at least to the extent that there is no inconsistency with the Commonwealth 
legislation. If the property is iconic and there is a wide discrepancy in valuation evidence, the 
second limb of s 420A(1) may well be applicable. 

It can be difficult to determine whether property has a market value for the purposes of 
s420A.48 As observed by Spigelman CJ:

42 While there has been some debate about the application of the section to the situation where the 
mortgage or charge relates to a small part of the assets of the corporation, the Australian and Securities 
Investment Commission takes the view that the section applies in such situations. See Australian 
Securities and Investments Commission Regulatory Guide 106.4. Also see Tekinvest Pty Ltd v 
Lazarom (2004) 12 BPR 23,439, 23,442; Re Lanepoint Enterprises Pty Ltd: Fraser v Australian 
Securities and Investments Commission (2007) 241 ALR 252, [57].

43 There are a number of reported instances where the obligations of a mortgagee exercising power 
of sale over the property of a corporate mortgagor have been considered in light of the obligations 
imposed by the Corporations Act 2001 (Cth) s 420A. See, eg, Artistic Builders Pty Ltd v Elliot & 
Tuthill (Mortgages) Pty Ltd (2002) 10 BPR 19,565; GE Capital Australia v Davis (2002) 11BPR 
20,529; Jovanovic v Commonwealth Bank of Australia (2004) 87 SASR 570; Boman Irani v St George 
Bank Ltd [2007] VSCA 33.

44 The limbs of s 420A(1) are exhaustive and mutually exclusive: Skinner v Jeogla Pty Ltd (2001) 37 
ACSR 106, [33].

45 It should be noted the proposed s 111A(1) of the Conveyancing Act 1919 (NSW) has been drafted in 
a similar way to s 420A (1), distinguishing between land with and without an ascertainable market 
value.

46 Florgale Uniforms Pty Ltd v Orders (2004) 51 ACSR 699, [411].
47 Despite the reference in s 420A(1) to ‘all’ reasonable care, the duty under it and s85(1) should be 

regarded as the same: Fortson Pty Ltd v Commonwealth Bank of Australia (2008) 100 SASR 162, 
[27]; Investec Bank (Australia) Ltd v Glodale Pty Ltd [2009] VSCA 97, [42]. Contrast Jovanovic 
v Commonwealth Bank of Australia (2004) 87 SASR 570, [48] where Gray J said ‘Section 420A 
imposes no lesser duty than that contained in s 85 of the Queensland Property Law Act. Section 420A 
may even be said to impose a higher duty as the statutory obligation is to take all reasonable care.’

48 Florgale Uniforms Pty Ltd v Orders (2004) 51 ACSR 699; Jeogla Pty Ltd v ANZ Banking Group Ltd 
(1999) 150 FLR 359, [418]; National Transport Insurance Ltd v Smith (2001) 40 ACSR 149, 153–4.
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The central difficulty in the construction of s 420A(1) is that it is premised on the basis that there 
is a category of property that is in fact “sold” but which has no “market value”. This incongruity 
is enough to indicate that a very particular concept of “market value” is being employed.49

Spigelman CJ considered that two alternative constructions of ‘market value’ were reasonably 
arguable. First, ‘market value’ may mean a definite value which is clearly established such 
as a stock exchange price for publicly listed shares or, alternatively, a value which is readily 
determinable based on comparable sales.50 This analysis has been considered and subsequently 
applied by Dodds-Streeton J in Florgale Uniforms Pty Ltd v Orders51 in relation to industry 
apparel, linen, sporting apparel and corporate uniforms which:

did not have a definite value “clearly and obviously established as a market price” or a sufficiently 
certain “determinable value” by reference to closely comparable sales or market experience. 
The Florgale Group stock was very specialised and there was no evidence of comparable sales 
which would permit market value to be readily determined. The property indisputably had a 
narrow or “niche” market.52 

On the basis of this analysis, where property is unique or iconic and there are few comparable 
sales, it is very likely that the receiver’s obligation will be prescribed by the second limb of s 
420A(1). To the extent that this statutory formulation may be seen to be at variance with the 
obligation that may be imposed on the receiver by s 85(1), the provisions of the Corporations 
Act 2001 (Cth) will prevail. 

B. Guarantors
The second potential area of inconsistency between the State and Commonwealth legislation 
relates to the possible remedies available to guarantors for a breach of the statutory obligation. 
Section 85(3) of the Property Law Act 1974 (Qld) provides a person damnified53 by the breach 
of duty with a remedy in damages against the mortgagee exercising power of sale.54 The section 
imposes a duty of care in favour of all persons who are ‘damnified’ by the mortgagee’s failure to 
take reasonable care to ensure that the mortgaged property is sold at the market value. In Higton 
Enterprises Pty Ltd v BFC Finance Ltd,55 the court agreed that guarantors of a mortgage debt 
whose position is worsened by a breach of the duty imposed by s 85 may be persons ‘damnified 
by the breach’ in s 85(3). 

Unlike s 85(3), s 420A of the Corporations Act 2001 (Cth) does not expressly confer a right 
of action upon persons ‘damnified’ by the breach.56 While there can be no doubt that a guarantor 
of the debt of a corporate mortgagor may be greatly affected by a breach of s 420A, it is unclear 
whether s 420A creates new rights or simply strengthens existing rights.57 In this regard, it 
seems valid to question whether s 420A was ‘merely intended to “control” controllers rather 
than to confer rights’? 58  

49 Skinner v Jeogla (2001) 37 ACSR 106, [37].
50 Ibid [38]–[41].
51 (2004) 51 ACSR 699.
52 Ibid [439].
53 “To cause loss or damage to”: Macquarie Australian Dictionary, 5th ed, 2009
54 The Law of Property Act 2000 (NT) s 90(3) makes similar provision. Also, the proposed s 111A(4) 

of the Conveyancing Act 1919 (NSW) provides ‘a person who suffers loss or damage as a result 
of a breach of duty’ with a remedy in damages. See William David Duncan and Lindy Willmott, 
‘The Mortgagee’s Scylla and Charybidis – That Narrow Path between the Mortgagor and Purchaser’ 
(2001) 9 Australian Property Law Journal 129.

55 [1997] 1 Qd R 168. 
56 Florgale Uniforms Pty Ltd v Orders (2004) 51 ACSR 699, [365].
57 See, eg, Jeogla Pty Ltd v ANZ Banking Group Ltd (1999) 150 FLR 359; Artistic Builders Pty Ltd v 

Elliot & Tuthill (Mortgages) Pty Ltd (2002) 10 BPR 19,565; GE Capital Australia v Davis (2002) 
11 BPR 20, 529.

58 Duncan and Dixon, above n 6, 269.
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Bryson J in GE Capital Australia v Davis59 took the view that s 420A is very different from 
s 85 and that because, when entering into a guarantee, all the guarantor does is guarantee the 
obligation of the corporation to a third party rather than, for example, taking an interest in the 
mortgaged property, the guarantor has no right to damages or any other remedy under s 420A. 
The legislation makes it clear what the controller has to do but is silent on the consequences 
when there is a failure to do so. Arguably, while s 420A does not vest a new cause of action in a 
guarantor, what it does is to provide a new test for determining when the controller has breached 
its equitable duty. Bryson J opined:

[T]he section enhances the duty of the controller and the protection afforded to the corporation. 
This is achieved, and the apparent legislative intention is fulfilled without altering the remedies 
available to the corporation for breach of obligation in exercising the power of sale, and without 
altering the means available for obtaining remedies. Where real property subject to a mortgage 
has been sold and the mortgagor succeeds in establishing that there has been a sacrifice of 
the mortgagor’s interest in the exercise of the power of sale the mortgagor’s remedy is to be 
credited compensation when accounts are taken of the mortgage debt. Section 420A(1) alters 
this scheme by inserting a more stringent rule, but does not otherwise change the scheme.60

If the guarantor is able to show a breach of duty as against the mortgagor entitling the mortgagor 
to a remedy under s 420A(1), the guarantor would also be entitled to a remedy but through ‘an 
equitable defence to the claim against them, subject to the provisions of the guarantee.’61 While 
the guarantor will be entitled to an equitable set-off62 if sued by the creditor, given this approach 
it is unlikely63 there will be a right to equitable damages upon a breach of s420A.64

Given the differences in statutory treatment, when the duties imposed by s 85 and s 420A 
are both breached there is the potential for confusion as to the appropriate remedy.65 A failure 
to draw a distinction between the remedial operation of s 85 and s 420A only further serves to 
highlight the difficulties that may arise in this area of practice.

VI. conclusIon 
The level of statutory prescription imposed in Queensland upon a mortgagee or receiver in 
relation to a sale under a prescribed mortgage is without precedent elsewhere in Australia. As 
demonstrated in this article, there are many facets of the operation of the amended legislation 
that are likely to prove problematic in their day-to-day operation including:

• The fundamental uncertainty of what constitutes a prescribed mortgage;
• The lack of statutory guidance as to what may constitute exceptional circumstances 

permitting departure from the heavily prescribed steps that must otherwise be taken by a 
mortgagee in exercising power of sale under a prescribed mortgage;

• A lack of definition of key statutory terms; and

59 (2002) 11BPR 20,529, [45].
60 Ibid [53].
61 Ibid [92]. 
62 Jovanovic v Commonwealth Bank of Australia (2004) 87 SASR 570; Fortson Pty Ltd v Commonwealth 

Bank of Australia (2008) 100 SASR 162, [11].
63 Contrast the view expressed in Ultimate Property Group Pty Ltd v Lord (2004) 22 ACLC 423 [94]. 

For further discussion, refer to Duncan and Dixon, above n 6, 269–70.
64 It is curious that in framing the legislation, regard was not paid to the recommendation in the Harmer 

Report that guarantors should have an independent right of action. See Australian Law Reform 
Commission, General Insolvency Inquiry, Report No 45 (1988) vol 1, [234].

65 See, eg, Investec Bank (Australia) Ltd v Glodale Pty Ltd [2009] VSCA 97, [102], where the Victorian 
Court of Appeal considered the remedy available to the mortgagor corporation in circumstances 
where there was a breach of both s 85 and s 420A, and whether the trial judge should have ordered an 
account rather than damages. While it was ultimately decided that the method of calculation was the 
same, this decision illustrates the potential for confusion.
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• The increased potential for conflict between State and Commonwealth statutory regimes 

to the extent that receivers are brought within the ambit of s 85 of the Property Law Act 
1974 (Qld). 

Given these uncertainties and the significant penalty associated with failure to comply with 
the legislation, it may be considered unfortunate that these amendments to the Queensland 
legislation were introduced without the benefit of any consultation process. While consultation 
may not have solved or addressed all the problems raised in this article, a formal consultation 
process may have ensured greater clarity in the drafting of the legislation and achieved a more 
balanced approach for the benefit of all stakeholders.

The aphorism ‘the more haste, the less speed’ would seem apposite.
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The TaxaTion TreaTmenT of Long-TaiL LiabiLiTies

ElfriEdE Sangkuhl*

I. IntroductIon

Long-tail liabilities arise ‘where the conduct of a company results in individuals suffering a 
personal injury that will only become manifest at some indefinite future time, due to its latency 
period.’1 These potential victims of harm are referred to as unascertained future claimants 
(UfCs). The most striking recent example of the issue of long-tail liabilities has been the claims 
by asbestos victims against the James hardie companies.

in may 2008, the Corporate and markets advisory Committee (CamaC) made 
recommendations as to the future recognition of long-tail liability claims. The CamaC 
recommendations are concerned with improving the position of potential claimants in the 
course of the ongoing management of a company, or external administration of a company 
facing such claims. a problem with the recommendations of CamaC is that four of the five 
recommendations are concerned only with the recognition of UfCs by companies in financial 
difficulties or in liquidation. The only CamaC recommendation that deals with solvent 
companies considers the narrow case of companies proposing to reduce their share capital. 

This paper will begin by examining the United states experience of providing for UfCs which 
was considered by CamaC in formulating some of its recommendations. The recommendations 
of CamaC will then be examined. 

The paper will then examine the accounting treatment of UfCs in australia. The australian 
accounting standard 137, Provisions, Contingent Liabilities and Contingent Assets, provides 
for the disclosure of UfCs in company financial statements. however, australian corporations 
law does not recognise UfCs as creditors and so UfCs are not protected in the event of company 
insolvency. although the courts in australia may take into account the interests of UfCs, this 
use of the courts’ discretionary powers does not amount to giving UfCs enforceable creditor 
rights.2 

australian income tax legislation does not consider the provision of long-tail liabilities, much 
less provide a tax deduction for the provision of long-tail liabilities. This paper will examine the 
current taxation treatment of provisions with a view to considering how the australian income 
tax legislation could be amended to improve the position of potential claimants while giving 
companies facing such claims a taxation incentive to provide for such claims.

The paper will conclude by making recommendations as to how australian taxation law 
could be changed to:

• Provide australian companies with a tax deduction for making provision for UfCs; and, 
so,

• Provide potential claimants with enhanced financial protection in the event of a claim.
This paper does not propose to examine the details of the taxation affairs of the James hardie 
group, nor the taxation issues that arose out of the specifics of the James hardie settlement. 

The issue of how best to provide compensation for UfCs, if and when their injuries become 
manifest, has been the subject of intense media attention, especially the James hardie group’s 
treatment of asbestos claimants.

The australian government has not, at the time of writing, responded to the CamaC 
recommendations. australian corporations law does not recognise UfCs as creditors and, so, 

* Dr elfriede sangkuhl, school of Law, University of Western sydney.
1 Corporate and markets advisory Committee (CamaC), Long-Tail Liabilities: The Treatment of 

Unascertained Future Personal Injury Claims — Report (2008) [1.3.1].
2 ibid [2.3].
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they are not protected in the event of company insolvency. australia taxation law does not 
consider long-tail liabilities. a recent scheme, established in new Zealand, to provide taxation 
relief for businesses setting funds aside for environmental rehabilitation could be adapted to 
provide UfCs with some protection. The new Zealand scheme has not yet been tested by the 
business community to any great extent and there is virtually no literature, apart from new 
Zealand government comment on the mechanics of the scheme, to analyse the effectiveness of 
the scheme. 

This paper, therefore, aims to initiate academic debate on the issue of UfCs and suggest that 
australian taxation legislation could provide a vehicle for improving the financially vulnerable 
position of UfCs. 

II. the us experIence

The Johns-manville Corporation was a Us-based miner and producer of asbestos for around 120 
years from 1858 to the 1970s. The bankruptcy of the Johns-manville Corporation in the 1980s 
lead to the ‘1988 Plan of reorganization’,3 a trust established ‘to distribute funds [to asbestos 
claimants] as equitably as possible while balancing the rights of current claimants against those 
of future unknown claimants.’4 ‘The Trust was formed in 1988 to settle asbestos personal injury 
claims resulting from exposure to asbestos related products mined or manufactured by the 
Johns-manville Corporation and its affiliated entities.’5 

The aim of establishing the trust was ‘a broad-based attempt to have a limited-fund class 
action certified as a means to revise the rules governing the order and method of claims 
evaluation and payment.’6 These aims were incorporated into the directives of the trust which 
were to ‘enhance and preserve the trust estate in order to deliver fair, adequate and equitable 
compensation to [claimants], whether known or unknown, and to give full compensation to all 
claimants’7. by 2002, it became obvious that these aims had not been able to be achieved. When 
the manville trust was established, it managed to pay ‘100 percent of the values allocated for a 
particular disease or condition, the flood of new claims reduced the payments first to 10 percent 
of those values and then to 5 per cent.’8 

The Us bankruptcy Code was amended in 1996,9 as a result of the Johns-manville experience, 
codifying that experience by the enactment of s 524(g).10 The new provision allows companies 
facing bankruptcy because of asbestos claims to use ‘Chapter 11 of the Us bankruptcy Code … 
to restructure their affairs’,11 therefore protecting the assets of the company from those claims, 
allowing the company to avoid bankruptcy and liquidation. 

Chapter 11 of the Us bankruptcy Code allows a company facing bankruptcy to file a petition 
which ‘immediately freezes the rights of all creditors, secured as well as unsecured, as at that 
date.’12 The company then has time — 120 days — to file a reorganisation plan. This plan must 
be sent to creditors, and, if approved by a majority of each class of creditors (two thirds in 
value and one half in number) will be confirmed by the court. Court confirmation then binds the 
company and its creditors to the plan. 

3 marianna s smith, ‘resolving asbestos Claims: The manville Personal injury settlement Trust’ 
(1990) 53(4) Law and Contemporary Problems 27, 29.

4 ibid 27, 28.
5 manville Personal injury settlement Trust <http://www.mantrust.org/> at 30 september 2009.
6 smith, above n 3, 28.
7 ibid 31.
8 bruce T smyth, ‘section 524(g) asbestos bankruptcy Trusts: is the Cure Worse than the Disease?’ 

(2003) 15(2) Environmental Claims Journal 171, 180.
9 ibid 171.
10 CamaC, above n 1, appendix, 113.
11 ibid.
12 Bankruptcy Code 11 UsC § 362 (1996).
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Chapter 11 only took account of a company’s existing creditors and, as in australian 
company law, failed to recognise the existence of potential UfCs. The new s 524(g) recognised 
only asbestos-related UfCs and gave them some protection in a Chapter 11 reorganisation by:

• setting out the prerequisites for using the s 524(g) procedure in a plan that provides for 
asbestos claims;

• requiring the establishment of a trust to meet asbestos claims;
• providing a specific court power to injunct present and future asbestos claimants; and
• establishing special protections for future claimants, including the appointment of a legal 

representative to protect their rights.13 
bruce T smyth has argued that ‘the asbestos reform of s 524(g) has not brought more fairness 
or rationality to, or reduced the volume of litigation of asbestos claims, but has in fact had the 
opposite effect.’14 smyth has offered four reasons for the failure of s 524(g) reform as:

1. The relative ease of making a claim against a trust, as opposed to tort litigation, has increased 
the number of claims. Trust claims documents have ‘minimal requirements of causation and 
proximately caused damages are easy claims to file and recover damages.’15

2. ‘The lowered threshold of injury required to maintain an asbestos claim.’16 The lower threshold 
has come about because of the ability of non-malignant claimants and those with minimal or even 
no impairments to make a claim.

3. ‘The lack of stricter requirements of medical causation.’17

4. ‘entrepreneurial incentives for plaintiff’s counsel’ provided by the lower obstacles to making a 
claim, coupled with ‘the same rates of contingent recovery [for counsel] create an entrepreneurial 
incentive for plaintiff’s counsel to locate and represent plaintiffs with low or non-existent levels 
of impairment.’18

in the absence of a national system of compensation for asbestos impairment being adopted,19 
smyth proposes a system that reverts to traditional tort litigation requiring all the elements: 
‘proof of actual damage to an existing plaintiff proximately caused by exposure to asbestos 
from an identified defendant.’20

a national system of compensation for victims of the asbestos industry would be the most 
humane way of providing compensation. however, the moral hazard of allowing private, for-
profit corporations to escape liability for injury caused by their operations is unacceptable. The 
traditional tort litigation process is lengthy, expensive and uncertain. Time and money are two 
commodities that people suffering asbestos-related injuries do not have. 

III. the recommendatIons of the corporate and markets advIsory 
commIttee (camac)

The CamaC report Long-Tail Liabilities: The Treatment of Unascertained Future Personal 
Injury Claims was published in may 2008 and made recommendations in order to provide 
UfCs with some standing when companies with UfCs propose to reduce their capital or are 
facing financial difficulties. of the five legislative initiatives proposed by CamaC, three 
initiatives pertained to companies in, or facing, liquidation. only two initiatives dealt with 
solvent companies, and one of those initiatives dealt with companies anticipating the likelihood 
of becoming insolvent.

13 ibid § 524(g)(4)(b).
14 smyth, above n 8, 194.
15 ibid 192.
16 ibid 193.
17 ibid.
18 ibid 194.
19 ibid 196.
20 ibid.
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The CamaC recommendations are:

A. Solvent Companies
a) Under current corporations law, a company may reduce its share capital or buy back 

its own shares if the reduction in capital21 or the share buy-back22 ‘does not materially 
prejudice the company’s ability to pay its creditors.’23 CamaC proposed ‘broadening the 
interests to which directors must have regard in any capital reduction’24 to include that the 
‘proposed transaction not materially prejudice the company’s ability to pay its creditors 
or meet its contingent or other liabilities, including UFC liabilities.’25

b) Companies that anticipate the likelihood of becoming insolvent in the future ‘as UfC 
claims crystallize through the development of injury related symptoms’26 would be able 
to ‘apply to the court for an order enabling its affairs to be conducted pursuant to a plan’27 
similar to the Johns-manville plan described above. The CamaC proposal ‘envisages 
mandatory court involvement.’28

B. Voluntary Administration
in australia, ‘voluntary administration is a process … which allows a company to be placed 
under the control of an external administrator with a view either to its financial rehabilitation 
or its liquidation where corporate recovery is not possible.’29 The parties to a voluntary 
administration are bound by a deed of company arrangement. This deed is executed 
between ‘various parties including the company,30 ascertained unsecured creditors31 … and 
any secured creditors32 who consent to being bound.’33 Presently, UfCs have no standing 
in a voluntary administration and cannot be party to such a deed of company arrangement. 

The CamaC proposal is that ‘a representative [appointed by the administrator]34 for 
UfCs should have standing to challenge in court a proposed deed of company arrangement. 
The representative would have the onus to prove undue detriment to UfCs under the 
proposed deed.’35

C. Schemes of Arrangement
in australia, there are broadly three types of schemes of arrangement: members’ schemes, 
creditors’ schemes and a combined member/creditor scheme.36 members’ schemes deal 
with ‘mergers or other forms of corporate reconstruction and amalgamation’37 with only 
shareholders, or affected classes of shareholders, having the right to vote on such a proposed 
scheme.38 ‘Creditors’ or combined member/creditor schemes, may take various forms, 

21 Corporations Act 2001 (Cth) s 256b(1)(b).
22 Corporations Act 2001 (Cth) s 257a(1)(a).
23 CamaC, above n 1, [5.2.1].
24 ibid [5.2.5].
25 ibid [1.5] (emphasis added).
26 ibid [5.8].
27 ibid [5.81].
28 ibid [5.82].
29 ibid [6.2].
30 Corporations Act 2001 (Cth) s 444g(a).
31 Corporations Act 2001 (Cth) s 444D(1).
32 Corporations Act 2001 (Cth) s 444D(1).
33 CamaC, above n 1, [6.2.7].
34 ibid [6.61].
35 ibid [1.5].
36 ibid [7.1.1].
37 ibid [7.1.2].
38 ibid.
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including partial payments to unsecured creditors in satisfaction of the corporate debt or 
a moratorium on creditor claims.’39 only creditors have standing to be parties to, and be 
bound by, such schemes. UfCs are not considered by the courts to have ‘prospective or 
contingent claims’ under the Corporations Act 2001 (Cth) and so do not have standing in 
schemes of arrangement.40

The CamaC proposal is for the court to appoint a representative for the UfCs ‘and 
require the preparation of an independent expert’s report on the impact of the proposed 
compromise or arrangement on the UfCs. The representative for the UfCs would have 
standing to make submissions to the court before it approves the proposed compromise or 
arrangement.’41 

D. Liquidations
Currently in australia, ‘a court may take a company’s potential liabilities to UfCs into 
account in deciding whether to exercise its discretionary powers to wind up a company. 
beyond that, UfCs have no role or rights in a liquidation.’42 

The CamaC proposal is for the court to ‘have the power in a liquidation to order the 
setting aside of funds in a separate dedicated trust for UfCs, where the court considers 
that this is worthwhile, taking into account the available distributable assets. … The funds 
allocated to the trust would not have to be distributed before the liquidation is completed. 
Claims by UfCs would be confined to funds in the trust. UfCs would not have any other 
rights against the company.’43 

at the time of writing, none of the CamaC proposals have been implemented into law. at 
the time the CamaC report was released, in June 2008, the minister for superannuation 
and Corporate Law, senator nick sherry, stated that the ‘rudd government is concerned 
to ensure that companies are not able to avoid their obligations so i welcome CamaC’s 
report which we will consider closely.’44  however, since that time the global financial 
crisis has intervened and there has been no movement by the government to enact any 
of CamaC’s recommendations.

Iv. australIan accountIng standard 137, ProviSionS, ContingEnt 
liabilitiES and ContingEnt aSSEtS

The objective of the australian accounting standard 137 (‘aasb 137’), Provisions, Contingent 
Liabilities and Contingent Assets is:

To ensure that appropriate recognition criteria and measurement bases are applied to provisions, 
contingent liabilities and contingent assets and that sufficient information is disclosed in the 
notes to enable users to understand their nature, timing and amount.45

aasb 137 applies to all entities required to prepare financial reports under the Corporations 
Act 2001, with reporting periods beginning on or after 1 January 2005.46

39 ibid [7.1.3].
40 ibid.
41 ibid [7.2.1].
42 ibid [8.1.1].
43 ibid [8.7].
44 nick sherry, Minister Welcomes CAMAC Report on Long Tail Liabilities, The 

Treasury <http://www.treasurer.gov.au/DisplayDocs.aspx?doc=pressreleases/2008/033.htm&pageiD
=003&min=njs&Year=&DocType=0> at 30 september 2009. 

45 australian accounting standard board , Complied Accounting Standard AASB 137: Provisions, 
Contingent Liabilities and Contingent Assets (2008) 8.

46 ibid [1.1, 1.2].
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Long-tail liabilities are the kind of contingent liabilities that are covered by the aasb 137. 

for the purposes of the standard, a contingent liability is defined as either:
a) a possible obligation that arises from past events and whose existence will be confirmed 

only by the occurrence or non-occurrence of one or more uncertain future events not wholly 
within the control of the entity; or

b) a present obligation that arises from past events but is not recognised because:

ii)  the amount of the obligation cannot be measured with sufficient reliability.47

The effect of aasb 137 is that the real potential of a future liability arising from UfCs is 
recognised, for accounting purposes, as a contingent liability.48 no provisions are raised in the 
financial accounts for contingent liabilities; rather they are disclosed by way of notes to the 
financial statements. aasb 137 requires the entity with the contingent liability to ‘disclose 
for each class of contingent liability at the reporting date a brief description of the nature of 
the contingent liability and where practicable an estimate of its financial effect … and … 
an indication of the uncertainties relating to the amount or the timing of the outflow and the 
possibility of any reimbursement’.49 

The annual report of James hardie for the year ended 31 march 2009 includes extensive 
notes to the financial statements explaining the status of asbestos-related liabilities. The notes 
explain how the amounts and timing of expected claims were estimated.50 The notes then go on 
to provide, as at 31 march 2009, estimates of:

• asbestos Liability, a$1869.2m
• insurance receivable, a$235.2m
• Deferred Tax asset — asbestos, a$502.7m.51

The reporting by James hardie indicates how aasb 137 translates into practice and the level of 
detail that readers of financial statements can expect in relation to UfCs. The hardie reporting 
demonstrates that corporations are able to provide readers of financial statements considerable 
detail of their contingent liabilities. Contingent liabilities are able to be quantified and the timing 
of expected claims is able to be estimated. The fact that this level of detail is able to be provided 
lends support to a view that companies would be able to provide for contingencies by more than 
a note to the financial statements.

v. recognItIon of ufcs under corporatIon’s law

marina nehme, in her article ‘Unascertained future Claims: Current issues and future 
reforms’,52 considers the recommendation by CamaC and proposes further reforms to the 
Corporations Act 2001 in order to improve the position of UfCs in a corporate scheme of 
arrangement or a winding up. in these situations, nehme concludes that ‘unascertained future 
claimants are not considered as creditors; as a consequence, the protection given to creditors 
under the Corporations Act does not apply to them.’53 The Corporations Act 2001 contains no 
definition of creditor.54 The Corporations Act 2001, however, does contain ‘the concept of debts 

47 ibid [10].
48 ibid [86].
49 ibid.
50 James hardie, Annual Report 2009 (2009) 99.
51 ibid 106.
52 marina nehme, ‘Unascertained future Claims: Current issues and future reforms’ (2009) 17 

Insolvency Law Journal 7.
53 ibid 11.
54 ibid 8.
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or claims that are admissible to proof in winding up’.55 This concept recognises the following 
claims:

• present claims;
• certain claims;
• ascertained claims;
• future claims; and
• contingent claims.56

UfCs do not fall into the category of either present claims, certain claims or ascertained claims 
because they are a category of persons who are ‘merely’ potential victims of harm because their 
personal injury may only become manifest at some indefinite future time.57 UfCs are a class of 
persons, as yet unascertained, but, from experience, such as in James hardie, known to exist.

The question, then, is: are UfCs contingent or future claimants under the meaning of the 
Corporations Act 2001?

Judicial interpretation of these terms for the purposes of corporations law is similar to the 
interpretation of creditors under taxation law, as discussed below. That is, there must be an 
‘existing obligation’. 

nehme proposes that UfCs be specifically included in the definition of contingent creditors 
in the Corporations Act 2001 in order ‘to provide protection to this category of claimants when 
the company goes under insolvency’.58 nehme also proposed that the corporate veil be lifted 
for companies with UfCs in order ‘to hold the parent company liable for long tail liabilities of 
its subsidiary if the holding company did not take into account unascertained future claimants 
liability of a subsidiary.’59

vI. recognItIon of ufcs under taxatIon law

Under australian taxation law UfCs are not recognised. The general deductions provision, s 8.1 
of the Income Tax Assessment Act 1997 (Cth), allows taxpayers to deduct from their assessable 
income

any loss or outgoing to the extent that:

a) it is incurred in gaining or producing your assessable income; or

b) it is necessarily incurred in carrying on a business for the purpose of gaining or producing 
assessable income.60

Taxation ruling 97/7, Income Tax: Section 8-1 – Meaning of ‘Incurred’ – Timing of Deductions 
(‘Tr 97/7’), considers the meaning of the word ‘incurred’ in s 8.1 of the Income Tax Assessment 
Act 1997. The ruling reiterates that ‘to qualify for a deduction under section 8-1 a loss or outgoing 
must have been incurred.’61 as there is no statutory definition of ‘incurred’ the ruling states that:

as a broad guide, you incur an outgoing at the time you owe a present money debt that you 
cannot escape. but this broad guide must be read subject to the propositions developed by the 
courts …62

55 ibid.
56 ibid 9.
57 CamaC, above n 1, [1.3.1].
58 nehme, above n 52, 24.
59 ibid.
60 Income Tax Assessment Act 1997 (Cth) s 8.1.
61 australian Taxation office, Taxation ruling 97/7, Income Tax: Section 8-1 – Meaning of ‘Incurred’ 

– Timing of Deductions, para 3. 
62 ibid para 5.

275



Journal of the australasIan law teachers assocIatIon 
The courts have held that a loss or outgoing may be incurred even though no money has actually 
been paid out.63 however, the liability must be ‘more than impending, threatened or expected’64 
and ‘what is clearly necessary is that there should be a presently existing liability’65 and ‘it is not 
an existing liability if it is contingent’.66 

a long-tail liability is, for accounting reporting purposes (as shown below), not treated as an 
existing liability, but as a contingent liability. Clearly, for tax purposes, a contingent liability for 
UfCs would not qualify as an outgoing that had actually been ‘incurred’.

Tr 97/7 does, however, allow taxpayers a deduction for ‘payments made in the absence of a 
presently existing pecuniary liability’.67 The ruling states that:

generally, a deduction is allowable because a liability arises necessitating the payment of 
an expense. however, some payments are not necessitated by a presently existing pecuniary 
liability, and they are incurred only upon payment. examples of such expenses include gifts, 
insurance premiums, licence renewals and motor vehicle registration fees – these payments are 
at the discretion of the taxpayer, if the taxpayer wants those benefits.68

in australian tax legislation, there exists a farm management deposits (fmD) scheme which 
allows primary producers to even out their taxable income by depositing funds into an ‘authorised 
deposit taking’ institution. The ‘fmD scheme allows primary producers … to claim deductions 
for fmDs made in the year of deposit’.69 The fmD scheme replaced the income equalisation 
deposits scheme in 1999 and the name of the previous scheme hints as to the purpose of the 
present fmD scheme; that is, is to allow primary producers to even out their assessable income 
over various income periods.70 Primary producers are entitled to a tax deduction for deposits 
made under the scheme in the income year in which the deposit is made. Conversely, ‘when 
an fmD is withdrawn, the amount of the deduction previously allowed is included in both the 
primary producers’ PaYg instalment income and assessable income in the repayment year.’71 

although the facility of fmDs for primary producers is provided for in a distinct division 
of the Income Tax Assessment Act 1997, it complies with Tr 97/7 in that it allows primary 
producer taxpayers with a deduction for ‘payments made in the absence of a presently existing 
pecuniary liability’. fmDs are made at the discretion of primary producer taxpayers, if the 
taxpayers want the benefit of a reduction in their assessable income.

in new Zealand, the inland revenue department operates a scheme, which commenced 
in 2005, whereby a company can obtain a tax deduction for funds set aside to provide for the 
restoration of the environment from environmental damage caused by the company’s operations. 
The scheme is called the environmental restoration account (era) scheme.72 The scheme works 
by allowing companies a tax deduction for sums provided in the accounts for environmental 
restoration. The example provided by the inland revenue demonstrates the mechanics of the 
scheme:

2007 a company plans to set aside $10,000 in their financial accounts to pay for future 
environmental restoration.

 The company tax rate is 33%, so they deposit 33% of the money set aside in their 
era. That is, they send us (nZ inland revenue) a cheque for $3,300. The other 
$6,700 remains in the company’s bank account.

63 ibid para 16, from W Nevill & Company Ltd v FC of T (1937) 56 CLr 290 at 302.
64 ibid para 18, from New Zealand Flax Investments Ltd v FC of T (1938) 61 CLr 179 at 207.
65 ibid from Nilsen Development Laboratories Pty Ltd and Ors v FC of T (1981) 144 CLT 616 at 624.
66 ibid from FC of T v James Flood Pty Ltd (1953) 88 CLr 492 at 506.
67 ibid para 21.
68 ibid.
69 robert L Deutsch et al, Australian Tax Handbook, (2009) 1427.
70 ibid.
71 ibid.
72 new Zealand inland revenue, Environmental Restoration Account Scheme <http://www.ird.govt.nz/

business-income-tax/expenses/environmental/bit-exp-env-erascheme.html> at 30 september 2009.
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 They can claim $10,000 as a deductible expense in 2007 which reduces their tax bill 
by $3,300.

2008 We pay interest at 3% pa on the money deposited which is taxable in 2008.
2009 The company pays $10,000 on restoration work. They can claim a $3,300 refund. 

This triggers assessable income of $10,000 (refund divided by 33% tax rate), which 
is offset by the $10,000 environmental expenditure that the company incurs.73 

The new Zealand scheme allows companies facing costs caused by environmental damage 
that arose out of their past business operations a deduction for providing for those costs. The 
amount of the tax deduction is set aside in a government-controlled fund. This scheme, like the 
australian fmD scheme, allows companies to decide how much will be set aside in any income 
year. The major difference is that when the funds are required to restore the environment, the 
funds must be used for that purpose. The advantage for UfCs is that, even if the company with 
the UfC liability should cease operating, some funds will be available to UfCs when their 
injury becomes manifest.

The scheme was introduced because in new Zealand it was found that there were ‘problems 
in matching business income and tax deductions for environmental costs incurred on or after 
the cessation of business. even if a tax deduction was permitted it was likely to give rise to a 
tax loss of limited value.’74

vII. conclusIon

Potential victims of harm from contact with asbestos face uncertain futures. Their health may 
not be affected by the contact, or they may suffer health complications ranging from minor 
pleural plagues and thickening to asbestosis, other cancers or mesothelioma.75 most sufferers of 
pleural plagues and thickening suffer no impairment or only minor impairment in performing 
their daily activities, while mesothelioma is almost always ‘fatal within six to eighteen months 
after diagnosis.’76 added to the health uncertainty faced by UfCs is the financial uncertainty of 
ever succeeding in a claim for damages. 

The recommendations made by CamaC in may 2008, concerned with improving the 
position of UfCs, deal mainly with improving the standing of UfCs with potential claims 
against companies in financial difficulties or in liquidation. 

This paper recommends that changes to taxation law could be made to improve the financial 
position of UfCs when the time comes for them to make a claim by:

1. allowing companies with a contingent liability for UfCs to raise a tax deductible 
provision for UfCs.

2. allowing the tax ‘saved’ by the company to be paid into a government-managed UfC 
claims account (similar to the new Zealand era scheme). 

3. establishing a process for administering claims, similar to the Johns-manville scheme, 
and administered by the company with the government. in new Zealand, the government 
agency administering the scheme is the new Zealand inland revenue.77   

This proposal allows the company providing for UfCs to do so at no cost to their cash flow. The 
scheme would also encourage prudent financial behaviour by companies with UfCs while they 
are a going concern. 

The advantage for UfCs would be that, if and when they needed to make a claim for 
compensation due to the manifestation of an asbestos-related condition, they would be assured 
of a claims process and some funding to cover their potential claim.

73 ibid.
74 new Zealand inland revenue (2005) 17(7) Tax Information Bulletin 23.
75 smyth, above n 8, 173.
76 ibid.
77 new Zealand inland revenue, above n 72.
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The above proposal could not guarantee that all persons with an asbestos-related disease 

would be adequately compensated. The proposal could not guarantee that all companies facing 
future claims for asbestosis damage will make provision for that damage. however, the scheme 
allows companies who face the prospect of asbestos claims in the future to attempt to provide 
for those claims while they are a going concern. Potential victims of asbestos harm would 
be provided with some compensation which, although it may be inadequate, is better than 
no compensation.  This proposal does not offer a distribution scheme for potential claimants. 
The distribution scheme would need to calculated and monitored by actuarial and insurance 
specialists when the schemes were being established. 
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Customary Law and Community-Based  
Fisheries management  

aCross the south PaCiFiC region

Erika J TEchEra*

I. IntroductIon

the last two decades have seen the emergence of the concept of sustainable development, 
which now dominates international legal discourse and marks a shift in attitude towards both 
development and the environment.1 in this context, environmental protection and biodiversity 
conservation can no longer be considered in isolation from other concerns. however, the task of 
successfully balancing social issues, the conservation of biodiversity and economic development 
is a daunting one for many of the small island developing states (sids) of the south Pacific. 
while the translation of broad aspirational principles into successful action is problematic, it is 
clear that solutions are required which address both societies and ecosystems. 

achieving biodiversity conservation and sustainable use of marine resources is perhaps 
more important for the Pacific island states than elsewhere. this is because marine biodiversity 
provides the local people with their main source of food and livelihood. Conventional top-
down approaches to marine management have been imposed with only limited success, and it 
has now been recognised that bottom-up, participatory mechanisms are preferable.2 in many 
islands of the south Pacific there is evidence of positive conservation outcomes founded upon 
community-based environmental management (CBem) of marine biodiversity. But community-
based initiatives need to be supported by legal frameworks to facilitate and strengthen them as 
well as to address specific issues of legitimacy and enforcement. while recognising the need 
for a legal framework, there is little guidance available to the law and policy-makers who are 
charged with drafting effective laws to facilitate marine governance. this paper will consider 
the legal frameworks that support CBem in the region and, in particular, the role of customary 
law. the experiences of the Fiji islands, samoa and Vanuatu are investigated here as they may 
be of assistance to other sids seeking to establish similar cross-cultural environmental law 
regimes.

II. the context of communIty-Based envIronmental management

sustainable development has generated an immense volume of literature.3 it has been discussed 
and critiqued at length, with the focus ranging from definitional issues to its underlying ethical 
basis. what has become apparent through such discussion is that these matters are perhaps 
less important than how the key principles are implemented and translated into practice. it 
is becoming increasingly evident that, while transboundary environmental degradation 

* LLB (hons), m env Law, LLm, Phd. senior Lecturer macquarie Law school and director of the 
macquarie university Centre for environmental Law.

1 marie-Claire Cordonier segger and ashfaq Khalfan, Sustainable Development Law: Principles, 
Practices and Prospects (2004) 95.

2 see, eg, dilys roe et al, Evaluating Eden: Exploring the Myths and Realities of Community-Based 
Wildlife Management (2000).

3 For a comprehensive listing of the literature on sustainable development, see Literature on 
Sustainable Development <www.hku.hk/cupem/swcp/html/literature/cliterature.htm> at 6 
november 2009. see also Centre for sustainable development, university of westminster and 
Law school, university of strathclyde, Sustainable Development: A Review of International 
Literature (2006) <http://www.scotland.gov.uk/resource/doc/123822/0029776.pdf> at 6 
november 2009.
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is recognised as a global issue, environmental indicators are continuing to worsen4 and 
international environmental law and policy alone cannot solve the problem.5 there is a need 
to rethink sustainable development, to find new ways to implement its principles, to evaluate 
‘progress’ and to continue to adapt and improve strategies and policies. it is in this context 
that bottom-up approaches have gained support, including strengthening local governance 
institutions and identifying legal frameworks that support CBem. this is particularly important 
for countries in the south Pacific with large indigenous populations and historically strong 
traditional institutions and customary laws. 

Furthermore, most of the sids of the south Pacific are composed of groups of islands, over 
which the population is dispersed.6 state-based fisheries and environmental legislation have 
generally failed to maintain or conserve marine biodiversity in the region.7 this is due in part 
to a lack of technical and financial resources at the national level. But it also reflects the fact 
that most of the indigenous people of the islands continue to live at least a partially traditional 
lifestyle. top-down laws will not be effective in such circumstances unless they are supported 
by the local people. given the limited national resources, self-monitored and community-
based approaches seem preferable to costly formal compliance mechanisms.8 Customary laws 
and traditional practices have guided south Pacific communities for generations, and local 
institutional arrangements are deeply rooted in their culture.9 as western-style legislation has 
been ineffective, there has been an increasing interest in customary fishing rights and traditional 
marine tenure in the south Pacific since the 1980s.10 

the south Pacific peoples are noted for their beliefs in the interconnectedness of land and 
sea areas.11 this has led to traditional communities managing natural resources and ecosystems 
in an integrated way.12 it has also been noted that south Pacific communities were aware of the 
limited nature of marine living resources.13 this may in part be due to the heavy dependence the 
indigenous peoples placed on marine resources for protein, promoting ‘lifestyles focussed on 
fishing’,14 combined with the restricted size of productive reef areas around the islands.15 while 
not all indigenous practices were sustainable, a wide variety of mechanisms were employed 
which effectively conserved marine resources.16 it has been noted that, in the south Pacific, 
traditional natural resource management (nrm) practices pre-dated and worked at least as 

4 Klaus Bosselmann, ‘rio+10: any Closer to sustainable development?’ (2002) 6 New Zealand 
Journal of Environmental Law 297, 298.

5 matthew F Jaksa, ‘Putting the “sustainable” Back in sustainable development: recognizing 
and enforcing indigenous Property rights as a Pathway to global environmental sustainability’ 
(2006) 21 Journal of Environmental Law and Litigation 157, 179.

6 this is the case, for example, in Fiji.
7 Leon Zann and Veikila Vuki, The Status and Management of Subsistence Fisheries in the South 

Pacific (1998) 1, 2.
8 Johan Colding and Carl Folke, ‘the taboo system: Lessons about informal institutions for nature 

management’ (2000) 12 Georgetown International Environmental Law Review 413, 421.
9 ibid 423.
10 tim adams, The Regulation of Fiji’s Fisheries 1987–1992 <www.spc.int/coastfish/reports/ifrp/

fijilaw.htm> at 6 november 2009.
11 edvard hviding, ‘Both sides of the Beach: Knowledges of nature in oceania’ in helaine selin 

(ed), Nature Across Cultures: Views of Nature and the Environment in Non-Western Cultures 
(2003) 260.

12 ibid 257–9.
13 robert e Johannes, ‘traditional marine Conservation methods in oceania and their demise’ 

(1978) 9 Annual Review of Ecological Systems 349, 350.
14 hviding, above n 11, 257–8, 248.
15 Johannes, ‘traditional marine Conservation methods in oceania and their demise’, above n 13, 

349–50.
16 in particular, destructive fishing practices are recorded by Johannes: ibid 355.
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effectively as measures introduced in more recent times.17 the introduced mechanisms took 
the form of rules regarding the use and allocation of communal natural resources, informed 
by traditional ecological knowledge (teK).18 during periods of colonial rule the traditional 
practices of these peoples were ignored and many were dispossessed of their traditional lands 
and marine areas. more recently, attention has again turned to these traditional communities 
and their knowledge, practices and laws as conventional western legal mechanisms have been 
largely unsuccessful at halting biodiversity loss.

III. the legal landscaPe In the south PacIfIc

the recent success of CBem and sustainable livelihood projects in the south Pacific region 
provides strong evidence to support local approaches to sustainable development and good 
environmental governance. however, the societies of the south Pacific region are diverse and 
their members represent multiple pluralities — of opinions, lifestyles and indeed laws. the 
legally pluralist nature of south Pacific states creates a challenge to law- and policy-makers.19 
Customary law reflects the cultural norms of indigenous people in a way that western laws 
cannot. in some instances, customary legal mechanisms may well be operating more effectively 
in the area of natural resource management than the state law, but in none is it the only form 
of legal regulation. despite an initial interest in the integration of the plural legal systems at 
independence, the intervening decades have seen a lack of political will to advance the position 
of customary law. But ‘[i]f customary law is to remain significant and viable it faces immense 
challenges’,20 the first of which relates to its status in relation to the dominant legal system. it is 
clear that formal recognition of customary law would elevate its status and bolster often flagging 
support for traditional rules and enforcement mechanisms. Formal, national acknowledgement 
of customary law as a source of law also shows respect for indigenous communities and 
their legal systems.21 the recognition of customary law in the south Pacific finds theoretical 
support in the concept of legal pluralism, principles of human and indigenous rights, and also 
environmental justice. however, it remains problematic and a consideration of all the issues 
cannot be undertaken here. 

where community projects based upon traditional common property regimes exist, they 
can be supported by the dominant legal system, subsist in spite of national law or be created 
by such legislation.22 set out below is a consideration of three different approaches taken in 
the south Pacific: in the Fiji islands CBem projects are purely voluntary; in samoa the local 
governance institution has been re-empowered; and in Vanuatu the local protected areas have 
been formally recognised under legislation. each of these will be explored and analysed in an 

17 Johannes, ‘traditional marine Conservation methods in oceania and their demise’, above n 13, 
356; P Chambers, ‘aquatic and marine Biodiversity’ in darrell Posey (ed), Cultural and Spiritual 
Values of Biodiversity (1999) 400. 

18 Fikret Berkes, ‘rethinking Community-Based Conservation’ (2003) 18(3) Conservation Biology 
621, 625.

19 For the purposes of this paper, legal pluralism can be defined as a situation where more than one 
normative order operates in the same socio-political realm: Franz von Benda-Beckmann, ‘Citizens, 
strangers and indigenous Peoples: Conceptual Politics and Legal Pluralism’ in Franz von 
Benda-Beckmann, Keebet von Benda-Beckmann and andré hoekema (eds), Natural Resources, 
Environment and Legal Pluralism (1997) 9 Law & Anthropology Yearbook 1. 

20 Kenneth Brown, ‘Customary Law in the Pacific: an endangered species’ (1999) 3 Journal of 
South Pacific Law 1, 1 <http://www.vanuatu.usp.ac.fj/journal_splaw/articles/Brown1.htm> at 6 
november 2009.

21 Jennifer Corrin Care, ‘Customary Law and women’s rights in solomon islands’ (2000) 51 
Development Bulletin 20. 

22 a P Lino grima and Fikret Berkes, ‘natural resources: access, rights-to-use and management’ 
in Fikret Berkes (ed), Common Property Resources: Ecology and Community-Based Sustainable 
Development (1989) 33, 51–2.
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effort to identify the legal tools that assist in the conservation and the achievement of broader 
sustainable development outcomes.

Iv. legal frameworks for communIty-Based  
envIronmental management

A. Fiji
indigenous Fijians had, and to a great extent still maintain, a profound connection with their 
marine areas.23 as with most of the south Pacific island communities, indigenous Fijians have 
traditionally had a land and marine tenure system embedded in their culture.24 under customary 
law, land was held by the traditional owners on a communal stewardship basis.25 this tenure 
system also incorporated a complex system of ownership of coastal waters and adjacent fishing 
grounds (qoliqoli).26 these marine tenure areas were governed by customary law and informed 
by traditional ecological knowledge. marine resources collected from qoliqoli have historically 
been the main source of protein for the indigenous people, with any excess from the harvest 
being sold.27

Fijian native land rights are complex but in summary it is clear that since 1880 the vast 
majority of traditional lands have been held communally by the indigenous population.28 
however, marine tenure has never been granted the same status as land.29 article 6(b) of the 
Constitution (Amendment) Act 1997 (Fiji) (Constitution of Fiji) preserves the ownership of 

23 aliferati tawake and silika tuivanuavou, ‘Community involvement in the implementation of 
ocean Policies: the Fiji Locally managed marine areas (FLmmas) network’ in anne Caillaud 
et al (eds), ‘tabus or not taboos: how to use traditional environmental Knowledge to support 
sustainable development of marine resources in melanesia’ (2004) 17 SPC Traditional Marine 
Resource Management and Knowledge Information Bulletin 14, 26.

24 Batiri thaman and Bill aalbersberg, ‘initiating integrated Coastal management (iCm) in the 
Fiji islands’ (Paper presented at the Coastal Zone asia-Pacific (CZaP) symposium, Brisbane, 
australia, 5–9 september 2004) 2.

25 ibid. although in some limited circumstances individual ownership was possible: don e Paterson, 
‘some thoughts about Customary Land’ (2001) 5 Journal of South Pacific Law 17, 22.

26 Kenneth ruddle, A Guide to the Literature on Traditional Community-Based Fishery Management 
in the Asia–Pacific Tropics (1994) 47–51. the qoliqoli vested in the community and extended in a 
wedge shape beyond the low water mark to the outer reef slope and included coastal waters as well 
as all rivers, creeks and lakes: a ravuvu, The Fijian Way of Life (Vaka I Taukei) (1983) 75; Joeli 
Veitayaki and g robin south, ‘the Constitution and indigenous Fisheries management in Fiji’ 
(1998) 13 Ocean Yearbook 462.

27 Bill aalbersberg, alifereti tawake and toni Parras, ‘Village by Village: recovering Fiji’s Coastal 
Fisheries’ in united nations development Programme et al, The World Resources 2005 — The 
Wealth of the Poor — Managing Ecosystems to Fight Poverty (2005) 144.

28 don Paterson and stephen a Zorn, ‘Fiji’ in m a ntumy (ed), South Pacific Islands Legal Systems 
(1993), 57; Pepe Clarke and Charles taylor gillespie, Legal Mechanisms for the Establishment 
and Management of Terrestrial Protected Areas in Fiji (2008) 2. the nLtB notes that 87% of 
land in the Fiji islands is held under customary title: native Lands trust Board Fiji islands <http://
www.nltb.com.fj/> at 6 november 2009.

29 although, in 2006, prior to the most recent military coup, a Bill was tabled in the Fiji islands 
Parliament providing for the transfer of the qoliqoli from state ownership back to the traditional 
owners, albeit with legal control and management vesting in a statutory body: Qoliqoli Bill 2006 
(Fiji), introduced into Parliament on 23 august 2006. this Bill, if passed unaltered, would put the 
qoliqoli in a similar position to customary land in Fiji.

282



customary law, communIty-Based fIsherIes management across south PacIfIc 
Fijian land according to Fijian custom.30 however, this only relates to dry land and does not 
extend to traditional fishing grounds or marine areas.31 under the common law, the Crown has 
title to the foreshore and seabed of coastal waters by prerogative right.32 nevertheless, these 
qoliqoli have been surveyed and registered by the native Fisheries Commission33 and under 
the Fisheries Act [Cap 158] (Fiji), the indigenous group with customary rights to the qoliqoli 
is recognised.34 

the lack of recognition of customary law continues to be an area of weakness in the Fiji 
islands. at the time of independence in 1970, the Constitution of Fiji did not provide generally 
for the recognition of customary law. under the Constitution of Fiji 1990 (Fiji), ss 16(3)(d) 
and 100(3) specifically provided for the recognition of customary law. however, this lasted 
for only seven years and Fiji is now one of only two Pacific island states35 whose Constitution 
offers no formal recognition of customary law. however, s 186 provides that the Parliament 
must make provision for the application of customary laws and dispute resolution according to 
Fijian processes and, in doing so, must have regard to the customs, traditions, usages, values 
and aspirations of the Fijian people.

there are many examples of CBem projects in Fiji and across the south Pacific. however, 
unlike other areas, Fiji has been particularly successful in networking individual projects 
through the Locally managed marine areas network (Lmma network). the Lmma network 
is a learning network involving practitioners36 in various locations around the world37 utilising 
common strategies and evaluation mechanisms to improve the success of community-based 
marine conservation.38 one of the advantages of the Lmma network approach is that it utilises 
existing agencies and effectively distributes project work amongst them with the agreement that 
they will each use the same training, monitoring and assessment criteria. expertise is retained 

30 Constitution (Amendment) Act 1997 (Fiji) section 6: 
the people of the Fiji islands recognise that, within the framework of this Constitution and the other 
laws of the state, the conduct of government is based on the following principles: …

 (b) the ownership of Fijian land according to Fijian custom, the ownership of freehold land, and the 
rights of landlords and tenants under leases of agricultural land are preserved …

31 For a consideration of the meaning of ‘land’ in the context of the south Pacific (and the solomon 
islands, in particular) see sue Farran, ‘south Pacific Land Law: some regional Challenges, Cases 
and developments’ (2001) 32(4) Victoria University of Wellington Law Review 953; Kenneth ruddle, 
‘the Context of Policy design for existing Community-Based Fisheries management systems in 
the Pacific islands’ (1998) 40 Ocean & Coastal Management 105, 115.

32 Kent mcneil, Common Law Aboriginal Title (1989) 104. when the courts have been asked to 
address the issue of ownership of the qoliqoli, they have been unequivocal that the state owns 
the foreshore and seabed, by operation of the deed of Cession or the Crown Lands Act [Cap 132] 
(Fiji): see Tokyo Corp v Mago Island Estate Ltd [1992] FJhC 76 and Attorney General for Fiji v 
Mocelutu [2002] FJhC 264.

33 ministry of indigenous affairs (Fiji), Native Lands and Fisheries Commission <http://www.
fijianaffairs.gov.fj/nLFC.html> at 6 november 2009. there are 410 registered qoliqoli areas.

34 in essence, the Fisheries Act [Cap 158] (Fiji) provides that the Commissioner must consult with 
qoliqoli owners when deciding whether to issue a fishing permit, although no right of veto is given 
to local communities: Fisheries Act (Fiji) s 13(2). this issue will be discussed further below.

35 the other being tonga: Jennifer Corrin Care, ‘the status of Customary Law in Fiji islands after 
the Constitutional Amendment Act 1997’ (2000) Journal of South Pacific Law 37, 50.

36 the variety of participants includes individuals and organisations such as local communities, 
traditional leaders, government representatives, non-government organisations, academic scientists 
and researchers: Lmma network, 2004 Annual Report (2005) 2. 

37 Fiji is only one of the countries involved in the Lmma network. the countries that currently form 
part of the network include the Fiji islands, the solomon islands, the Philippines, Palau, indonesia, 
Papua new guinea and the Federates states of micronesia (Pohnpei): ibid 4. 

38 ibid 2.
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within the network and the project work shared. Fiji was central in the establishment of the 
Lmma network and is ‘arguably the birth site of the overall network.’39

the Lmma network system utilises two key elements: the ‘social Contract’ and the 
‘Learning Framework’. all members sign the Lmma network social Contract, by which they 
commit to work together to achieve the goals of the Locally managed marine areas (Lmma). 
the Learning Framework is central to the Lmma system. it is a ‘monitoring guide that 
outlines specific factors and methods to measure biological, socioeconomic and governance 
conditions that may influence the success of Lmma work’.40 it sets out common parameters 
and standardised procedures for the collection and analysis of data.

essentially, the Fijian Locally managed marine areas (FLmma) system involves using 
the local community to develop a marine management plan for the project site.41 thereafter, 
the local community is responsible for the implementation, monitoring and enforcement of 
the management plan. this may be through a village-based environmental or fishing grounds 
management committee.42 the management plan usually incorporates traditional knowledge and 
conservation practices combined with modern scientific knowledge and monitoring methods. 
tools that are used include limited harvesting restrictions for particular species and behavioural 
controls such as specific gear or equipment bans. these tools are implemented using customary 
legal mechanisms such as tabus43 and more modern methods such as government controls. 
Customary legal enforcement mechanisms are also involved; examples include the declaration 
of short- and long-term tabu areas, banning of destructive fishing methods and the issuing or 
reduction of fishing licences. the FLmma approach also includes raising awareness, capacity 
building, the establishment of sustainable livelihoods, the interaction of local community with 
the Fijian great Council of Chiefs and international interaction with other Lmma network 
members in other countries.44 

today, the Fiji islands have by far the most project sites in the overall Lmma network.45 
rather than simply aiming to achieve conservation or environmental goals, the system 
is designed to balance conservation, sociological and economic outcomes. importantly, 
the sociological factors include identification and establishment of alternative sustainable 
livelihoods. this has been broadly recognised as a key indicator of the long-term sustainability 
of any community conservation project.46 the Lmma implementation in Fiji has led to 
increased marine biodiversity and a corresponding reduction of poverty in areas where rural 
livelihoods depend on marine resources.47 equally important, the Lmma process has improved 

39 ibid 22. there are six main organisations that make up the FLmma: the world wildlife Fund, the 
Fiji Country Programme, the institute of applied science Programme of the university of the south 
Pacific, Foundations of the Peoples of the south Pacific, the international marine alliance and the 
ministry of Fisheries and Forests. For every project, one of these organisations will take the lead; 
Blaise Kuemlangan, FAO Fish Code Review No 7: Creating Legal Space for Community-Based 
Fisheries and Customary Marine Tenure in the Pacific: Issues and Opportunities (2004) 18.

40 Lmma network, 2007 Annual Report: Toward a New Vision (2008) 6.
41 as of 2007, 3430 people had been trained in Fiji: ibid 13.
42 this committee utilises the traditional village governance institutions, although it has been 

recognised that collaboration with an outside organisation (such as university of the south Pacific 
institute of applied sciences) is beneficial: Lmma network, 2004 Annual Report, above n 36, 
paras 4-50.

43 these are traditional governance mechanisms involving bans on fishing in certain areas or 
harvesting specific species.

44 tawake and tuivanuavou, above n 23, 22; aalbersberg, tawake and Parras, above n 27, 144.
45 since the establishment of the first marine conservation area in 1990, the approach has grown 

in strength and numbers to over 217 Lmmas covering 10,460 square kilometres of ocean and 
involving 347 villages: Lmma network, 2007 Annual Report, above n 40, 5.

46 see generally, roe et al, above n 2.
47 tawake and tuivanuavou, above n 23. it was reported that between 1998 and 2002, household 

incomes were augmented by 35%: ibid 27.
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community solidarity as well as regional and national policy. the system has bolstered support 
for traditional practices and customary laws through their incorporation into the village-based 
management and action plans. strong community leadership and compliance with customary 
laws at the village level have been key success factors.48 this success can be attributed, in part, 
to the strength of the customary laws and practices of the Fijian people, which have endured 
notwithstanding colonial rule and political turmoil.49 

despite their successes, enforcement of FLmma management plans remains problematic. 
there continue to be many issues such as renewed community pressure on marine resources, 
including subsistence needs and livelihoods, the reopening of tabu areas, and other external 
resources pressures such as tourism. Furthermore, the improved stocks inside the restricted 
areas have attracted the attention of poachers.50 Fishing is much easier in areas where the 
resources are plentiful. in most cases, the marine areas cannot be adequately monitored by the 
government as they are too numerous and widespread to police when only limited resources 
are available. greater power needs to be given to decentralised local communities, allowing 
them to enforce village-based rules against violators.51 standing to sue has also been a major 
problem, with the mataqali52 lacking legal recognition and the tenure system not providing for 
the enforcement of individual land rights.53

the FLmmas have no formal legal status in Fiji, but they are supported by the government. 
after the results of marine area monitoring programs were reported to the Fijian government, 
the Fisheries department formally accepted the FLmma model.54 the Fisheries department 
is now conducting resource assessments of all 410 qoliqoli areas and helping to develop 
management plans. But it can be seen that the lack of a formal legal foundation does weaken 
the FLmma system. this illustrates the importance and value of legal frameworks to support 
CBem projects.

48 Lmma network, 2005 Annual Report: A Focus on Lessons Learned (2005), 16–21.
49 it could also be argued that the presence of the university of the south Pacific institute of applied 

science (usP-ias) at Fiji has also been significant. access to technical information and scientific 
resources has helped to bridge the gap between environmental marine science and indigenous 
communities and their traditional ecological practices. the implementation of the Lmma network 
system has led to increased community awareness of biodiversity issues and greater participation in 
its protection. the usP-ias has been involved in further community-based management research 
such as the pilot integrated coastal management project along the Coral Coast: thaman and 
aalbersberg, above n 24.

50 annette müehlig-hofmann, ‘Local marine resource management: the role of Fijian Villagers 
in Co-managing a small-scale Fishery’ (Paper presented at People and the sea iii, amsterdam, 
the netherlands, 7–9 July 2005) 5–6 <http://www.marecentre.nl/people_and_the_sea_3/papers/
stream%202/Panel%204/modified-muehlig-hofmann_Paper_Panel2_4.pdf> at 6 november 2009; 
tawake and tuivanuavou, above n 23. see also the world Bank, Summary Report. Voices from the 
Village: A Comparative Study of Coastal Resource Management in the Pacific Islands (2000), 5.

51 there is some evidence of violent conflict where villagers try to enforce community-based rules: 
Lmma network, 2006 Annual Report: Enhancing LMMA Effectiveness through Continued 
Learning (2007) 15; Joeli Veitayaki, ‘Fisheries resource-use Culture in Fiji and its implications’, 
in antony hooper (ed), Culture and Sustainable Development in the Pacific (2000) 116, 124.

52 mataqali are the sub-clan or lineage in the traditional hierarchical kinship system in Fiji: Kenneth 
ruddle, A Guide to the Literature on Traditional Community-Based Fishery Management in the 
Asia-Pacific Tropics, above, n 26, 47.

53 in addition, the reluctance of the judiciary to penalise offenders has also been noted: Lmma 
network, 2006 Annual Report, above n 51, 15.

54 in 2002, 15 officers were trained in the FLmma approach. since then, five government 
departments have become Lmma members — Fisheries, Fijian affairs, environment, tourism 
and nLtB: aalbersberg, tawake and Parras, above n 27, 147.
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B. Vanuatu

as with other melanesian countries, the ni-Vanuatu55 placed cultural importance in nature, 
including ‘a fundamental belief in the spiritual connections between themselves and the rest 
of the natural world’.56 the indigenous people were and still remain heavily dependent upon 
natural resources for subsistence although they rely less upon marine resources for protein than 
elsewhere in the south Pacific.57 it has been noted that in Vanuatu the traditional ecological 
knowledge and customary management mechanisms are directed more at improving the 
harvesting of marine resources than conserving them.58 however, it is clear that both direct and 
indirect conservation occurred in Vanuatu in the past.59

Vanuatu has a strong constitutional position, recognising both customary law and marine 
tenure. the Constitution of Vanuatu 1980 (Vanuatu) (Constitution of Vanuatu) provides that 
laws existing at independence continue in force until repealed.60 article 95(3) provides that ‘[c]
ustomary law shall continue to have effect as part of the law of the republic’. Further support 
is provided by art 47(1) which states that where ‘there is no rule of law applicable … a court 
shall determine the matter according to substantial justice and whenever possible in conformity 
with custom’.61

the Constitution of Vanuatu also provides that all land belongs to the indigenous customary 
owners and their descendants,62 and that only they can have perpetual ownership of land.63 
while the Constitution of Vanuatu does not define ‘land’, the Land Reform Act [Cap 123] 
(Vanuatu) states that it includes ‘land under water including land extending to the sea side 
of any offshore reef’.64 similarly the Land Acquisition Act [Cap 215] (Vanuatu) states that 
‘“land” includes any estate, any interest in or benefit to land, all things growing on land, houses, 
buildings, improvements and all other things on land, land beneath water, the seabed extending 
to the sea side of any offshore reef but no further and the subsoil thereof’. this means that, 

55 indigenous natives of Vanuatu are known by this name.
56 Francis r hickey, ‘traditional marine resource management in Vanuatu: worldviews in 

transformation; sacred and Profane’ in nigel haggan, Claire Brignall and Louisa wood (eds), 
Putting Fishers’ Knowledge to Work (2003) 117, 125.

57 ibid 118. this is supported by the current position and the most recent figures in this regard: Food 
and agriculture organization of the united nations, Fishery and Aquaculture Country Profile: 
Vanuatu <http://www.fao.org/fishery/countrysector/Fi-CP_Vu/en > at 6 november 2009. this 
notes that, in 2003, fish protein was only 14% of total protein supplied.

58 hickey, above n 56, 117.
59 For example, species or sites declared as sacred, periodic bans such as occurred following the 

death of a chief and other ceremonies all had the effect of protecting elements of the natural 
environment and its resources: russell nari, ‘merging traditional resource management 
approaches and Practices with the Formal Legal system in Vanuatu’ in anne Caillaud et al (eds), 
‘tabus or not taboos? how to use traditional environmental Knowledge to support sustainable 
development of marine resources in melanesia’ (2004) 17 SPC Traditional Marine Resource 
Management and Knowledge Information Bulletin 14, 15.

60 Constitution of the Republic of Vanuatu 1990 (Vanuatu) art 95.
61 although the Constitution of the Republic of Vanuatu 1990 (Vanuatu) contains several references 

to ‘custom’, only one reference is made to ‘customary law’. it is not defined, which has led to 
some confusion as to its application. in contrast, the word ‘custom’ is defined in the schedule 
to the Interpretation Act [Cap 132] (Vanuatu) as ‘the customs and traditional practices of the 
indigenous peoples of Vanuatu’; see also Kenneth Brown, Reconciling Customary Law and 
Received Law in Melanesia: The Post-Independence Experience in Solomon Islands and Vanuatu 
(2005) 73-96.

62 Constitution of the Republic of Vanuatu 1990 (Vanuatu) art 73. 
63 Constitution of the Republic of Vanuatu 1990 (Vanuatu) art 75. however, as Brown points out, the 

reality is that much land remains in the hands of the former owners as the customary owners either 
cannot afford to develop or there is disagreement regarding traditional ownership: Kenneth Brown, 
Reconciling Customary Law and Received Law in Melanesia, above n 61, 71.

64 Land Reform Act [Cap 123] (Vanuatu) s 1.
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unlike most other south Pacific island states, the indigenous people of Vanuatu do have legal 
ownership of the seabed and subsoil out to the edge of offshore reef areas. however, under 
customary law the ownership of marine areas extended out as far as fishing or diving could be 
exploited65 — from the shoreline to the outer reef slope, and in some cases offshore areas.66 
the original boundaries were related to where the ancestors had landed.67 therefore, whilst 
the Constitution of Vanuatu returned customary land (including the seabed and subsoil) to the 
indigenous people it is not necessarily the case that this ownership aligns with customary law. 

along with many other south Pacific nations, the government of Vanuatu realised that 
centralised management of fisheries and marine areas was unlikely to succeed68 and was 
prohibitively expensive.69 it moved early to facilitate community-based approaches to marine 
management.70 it is with this background that the Environment Management and Conservation 
Act 2002 [Cap 283] (Vanuatu) (emCa) came into force in 2003.71 although it was originally 
designed to be a comprehensive legislative framework covering all aspects of environmental 
protection and preservation, in its present form the emCa deals with only three areas in detail: 
environmental impact assessment (eia); bioprospecting; and community conservation areas 
(CCas). For the purposes of this paper, i will consider only the CCa provisions of the emCa.

the emCa provides for the protection and registration of any area as a CCa, provided that 
the site possesses unique genetic, cultural, geological or biological resources;72 is the habitat of 
species of wild fauna or flora of unique national or international importance; or merits protection 
under the World Heritage Convention.73 therefore, it appears that any site can become a CCa, 
whether it is a land or marine area, custom-owned or state-owned. in establishing a CCa the 
director (of the department responsible for the environment) negotiates with custom landowners 
to identify a suitable site.74 thereafter, the director may consult with and provide assistance 
to the custom landowners, chiefs and other interested parties to review and assess the nature 
of the CCa, to accurately identify the area to be included, to verify the rights and interests 
in land that is to be included, and to identify and evaluate the conservation, protection and 
management options proposed.75 if the proposed area is of significance to biodiversity, it may be 
registered by the director as a CCa.76 most importantly, an appropriate conservation, protection 
or management plan must be developed prior to registration to ensure that the conservation 
objectives are achieved.77 the director can then register the area as a CCa which is entered into 
the environmental registry along with other protected areas, and the landowners are issued 

65 howard Van trease, ‘the history of Land alienation’ in Peter Larmour (ed), Land Tenure in 
Vanuatu (1984) 15.

66 robert e Johannes, ‘government-supported, Village-Based management of marine resources in 
Vanuatu’ (1998) 40 Ocean & Coastal Management 165, 173.

67 Peter taurakoto, ‘Customary rights to reefs and Landings’ in Peter Larmour (ed), Land Tenure in 
Vanuatu (1984) 14, 14. 

68 Johannes, ‘government-supported, Village-Based management of marine resources in Vanuatu’, 
above n 66, 166.

69 hickey, above n 56, 120.
70 Johannes, ‘government-supported, Village-Based management of marine resources in Vanuatu’, 

above n 66, 166.
71 the Environmental Management and Conservation Act 2002 (Vanuatu) was assented to on 31 

december 2002 and commenced on 10 march 2003.
72 under Environmental Management and Conservation Act 2002 (Vanuatu) s 2, biological resources 

include ‘genetic resources, organisms or parts thereof, populations, or any other biotic component 
of ecosystems with actual or potential use or value for humanity’.

73 Environmental Management and Conservation Act 2002 (Vanuatu) s 35.
74 Environmental Management and Conservation Act 2002 (Vanuatu) s 35.
75 Environmental Management and Conservation Act 2002 (Vanuatu) s 36.
76 Environmental Management and Conservation Act 2002 (Vanuatu) s 37(1).
77 Environmental Management and Conservation Act 2002 (Vanuatu) s 37(2)(d).
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with a certificate of registration.78 however, if the agreed management plan is not implemented, 
then the CCa can be deregistered.79 a committee may be formed, comprising of landowners 
responsible for the implementation of the management plan, which the director can assist 
with.80 a landowner can seek to modify, amend or cancel a management plan by application to 
the director, but, again, there is a consultation period with that landowner and other interested 
parties.81 the emCa provides that it is an offence to contravene any term or condition of a 
registered CCa.82

Clearly, the benefit of this system is the formal recognition of community-based conservation 
areas. this approach allows the community to play a significant role in determining the form 
of the conservation plan, thereby taking into account traditional landholders’ issues.83 it 
permits active conservation management whilst providing for sustainable livelihoods. there 
is no loss of control over the land as the chiefs and custom owners still make decisions about 
the CCa. Community education and participation is the key feature of the CCa scheme. a 
further advantage of the CCa is that it allows the incorporation of traditional knowledge and 
practices into conservation and management plans, strengthening them and facilitating their 
long-term retention. although customary law is recognised under the Constitution of Vanuatu, 
this approach also protects other important elements of cultural heritage (including traditional 
knowledge and practices). 

the development and implementation of the conservation and management plans are 
collaborative and inclusive. the system is designed to leave primary responsibility with the 
community, but with the government providing assistance. however, this is dependent upon 
national resources which are limited in Vanuatu. Furthermore, the emCa does not contain a 
detailed mechanism for implementation. the wording is general and does not provide specific 
regulatory mechanisms. From a western perspective, this leaves it open to some criticism. 
however, the main weakness of the system is enforcement. while the emCa provides that it 
is an offence to breach the CCa, it is unclear as to whether this is directed at the CCa owners 
or outsiders entering the CCa. as enforcement is chiefly through the village, there must be 
continuing respect for village rules. Furthermore, in Vanuatu the village governance structure 
has no legal authority against outsiders. while landowners may attempt to enforce the plan, 
there are no powers to pass by-laws or regulations giving effect to them. For example, there are 
no powers for villagers to arrest those who contravene provisions of the CCa. 

however, at this stage it remains to be seen how widely the existing emCa and particularly 
the CCa provisions will be utilised. the main problems likely to be encountered in the 
implementation of this legislation are a lack of funding and resources.84 the real advantage to 
this system is the combination of government technical, legal and practical assistance together 
with local traditional ecological knowledge, marine management mechanisms and village 
manpower. But in the absence of government resources there appears to be little benefit to 
communities from registering their CCas.85 

78 Environmental Management and Conservation Act 2002 (Vanuatu) s 37(3).
79 Environmental Management and Conservation Act 2002 (Vanuatu) s 40.
80 Environmental Management and Conservation Act 2002 (Vanuatu) s 39.
81 Environmental Management and Conservation Act 2002 (Vanuatu) s 38.
82 Environmental Management and Conservation Act 2002 (Vanuatu) s 39(f).
83 david Farrier, ‘emerging Patterns in environmental Legislation in Pacific island Countries’ (2003) 

7(1) Journal of South Pacific Law 5, 8. Professor Farrier notes that this is rare for Pacific island 
jurisdictions, the exception being the Raratonga Environment Act 1994–1995 (Cook islands).

84 it has been noted that the emCa remains largely unimplemented: yoli desmond, tom’tavala and 
marie tiana hakwa, Review of Environmental Legislation and Policies in Vanuatu (2004) 36.

85 this appears to be the current position. see, eg, iuCn/CeesP/tiLCePa, Indigenous and 
Community Conserved Areas and National Legislation: Support or Hindrance?: Vanuatu <http://
www.iucn.org/about/union/commissions/ceesp/topics/governance/icca/ceesp_icca_legislation/> at 
6 november 2009.
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C. Samoa

indigenous samoans have a profound connection with land and marine areas. despite the small 
size of samoa’s inshore reefs and lagoons, they have provided sustenance for samoans since the 
islands were first settled.86 due to the small size of the populated islands and the dependency of 
the local population on harvests from the sea, it became necessary for the villages to develop 
traditional conservation measures. these took the form of placing limits on harvesting by 
instituting bans or restrictions over areas where stocks had declined or were threatened. the 
penalties for breaking these customary laws were a monetary or produce fine, or in some cases 
physical punishment.87 in addition, taboos prohibited villagers from hunting certain marine life 
during specific periods corresponding with the breeding season, during migratory travels or 
where a particular species had been over-harvested. at present, for the most part, villagers 
continue to live a mainly traditional lifestyle which has assisted in preserving many traditional 
customs and practices. 

today samoa is an independent democratic nation in which the indigenous people comprise 
the majority of the population. it is not clear whether customary law is a general source of 
law,88 particularly in circumstances where it has been displaced by legislation. under art 114 
Constitution of the Independent State of Samoa 1960 (samoa), all ‘existing laws’ prior to 
samoan independence remain in force until they are repealed or amended.89 however, since 
1960 there is little doubt that customary law has achieved greater functional recognition. in 
particular traditional samoan practices relating to land use, land division and village institutions 
have been retained.90 under customary law, the waters adjacent to a village were also considered 
part of the land controlled by that village. residence in the village also conferred customary 
fishing rights.91 these rights also included responsibilities to manage and regulate fishing.92 
however, under the Constitution of the Independent State of Samoa 1960 (samoa), the land 
below the high-water mark is public land owned and controlled by the government of samoa.93 

significantly, the tribal hierarchical structures have been acknowledged under the Village 
Fono Act 1990 (samoa).94 this act was passed to ‘validate and empower the exercise of power 
and authority by the village fono in accordance with custom and usage of their villages’.95 in 

86 Leon Zann, The Inshore Resources of Savai’i, Western Samoa: Coastal Inventory and Fisheries 
Database (1996) 4.

87 Cedric schuster, Tradition Matters (1998) <http://www.ourplanet.com/imgversn/95/schuster.html> 
at 6 november 2009.

88 For example, the Constitution of the Republic of Vanuatu 1990 (Vanuatu) includes a specific 
reference to customary law but the Constitution of the Independent State of Samoa 1960 (samoa) 
is not so explicit. 

89 ‘existing laws’ are defined in art 111 of the Constitution of the Independent State of Samoa 1960 
(samoa) and include customary law as well as german, British and new Zealand laws in force as 
at that day.

90 today, approximately 81% of samoan land on the two main islands (Savai’i and Upolu) is held by 
traditional owners: samoa department of statistics, Environment Indicators <http://www.spc.int/
prism/wstest/environment/land_own.htm> at 6 november 2009.

91 Kenneth ruddle, A Guide to the Literature on Traditional Community-Based Fishery Management 
in the Asia-Pacific Tropics, above, n 26, 108.

92 ibid.
93 Constitution of the Independent State of Samoa 1960 (samoa) art 104(1).
94 traditional social structures and institutions in samoa include the aiga, matai and fono. each 

village has a fono that ‘controls community order and organisation and provide direction for 
village development including particular types of land use’: tu’u’u leti taule’alo, sooialo david 
Fong and Patea malo setefano, ‘samoan Customary Land at the Crossroads — some options for 
sustainable management’ (Paper presented at the 2002 national environment Forum, samoa, no 
4, 2003) 1. each extended family unit (aiga) is headed by a matai who is the holder of traditional 
title to land and responsible for family matters. the fono is the council of matai: ibid.

95 Village Fono Act 1990 (samoa) preamble.
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accordance with custom and usage of the village, power is given to the fono to punish anyone 
who fails to obey any direction set by the fono.96 

By devolving responsibility for local issues to the village councils the Village Fono Act 1990 
(samoa) gave local communities greater control over their natural resources. in one sense this 
was a step in the right direction because the legislation gave villages a high degree of autonomy. 
But the power of the customary village authority and therefore the effectiveness of customary 
law had been eroded over time. Furthermore, the state government lacked the resources to 
manage fisheries and enforce regulations along the coastline where most of the villages were 
located.97 early studies, by Zann, for example, identified a continuing decline in fisheries.98 it 
was recognised that the cooperation of coastal communities was needed in circumstances where 
the fono was a well entrenched governance institution and customary marine fishing rights were 
being exercised.99 therefore, a co-management system was established resulting in a number of 
Village Fishery management Plans (VFmPs). 

Villages are assisted by the government and ngos to establish VFmPs. the approach 
taken is inclusive and participatory with the fono and other stakeholders developing the plans 
to control their customary marine resources. Local matai representatives are selected (along 
with representatives of other stakeholders such as women and untitled men) to form a Fisheries 
management and advisory Committee (FmaC) for each specific fono.100 the FmaCs are 
encouraged to identify key problems, identify the causes, suggest solutions and take suitable 
action.101 initial research is undertaken to determine the status of the fishery and appropriate 
management tools including customary laws and traditional practices.102 the FmaCs, in 
conjunction with the government, develop VFmPs that empower the fono to manage their own 
resources.103 Villagers control the process by deciding what issues need to be addressed and 
what measures could be adopted; however, the Fisheries department also plays an important 
facilitative and advisory role in this process.104 nevertheless, the process remains village-based 
and involves capacity building to allow villages to better manage their own resources.105 

however the fono could not enforce their village-based rules on people resident outside the 
village. this lead the samoan government to amend the fisheries legislation to permit village-
based fishery by-laws, enforceable at the state level, to be passed.106 these by-laws are subsidiary 
legislation and therefore must not be inconsistent with national laws. under the Fisheries Act 
1988 (samoa), by-laws have been passed which the fono have the power to enforce. in the first 
instance, the by-laws are enforced within the village. if this is unsuccessful, the fono can take 

96 Village Fono Act 1990 (samoa) ss 5(3), 6. the ‘fono’ is the traditional 
97 government of samoa, World Summit on Sustainable Development Assessment Report (2002) 45.
98 Zann and Vuki, above n 7, 6–7; Zann, above n 86, 4. Zann concluded that samoa’s reefs were 

some of the most degraded in the Pacific due to a combination of over-fishing, destructive 
practices, loss of habitats (particularly nursery grounds), and a lack of planning and management 
tools adopted by local communities.

99 government of samoa, World Summit on Sustainable Development Assessment Report, above n 
97, 45.

100 michael King and ueta Fa’asili, ‘Community-Based management of subsistence Fisheries in 
samoa’ (1999) 6(2) Fisheries Management and Ecology 133, 133.

101 .ibid.
102 Zann and Vuki, above n 7, 7.
103 marine resource policies are developed including maximum harvesting rates, controlling catches 

and setting aside sites for protection of species and their breeding grounds and recovery zones.
104 the Fisheries division offers advice and training but not physical resources such as boats or 

money: unesCaP–drPad, ‘integrating environmental Considerations into the economic 
decision-making Process: modalities for environmental assessments — Fishery resource 
developments in samoa’ (1999) <http://www.unescap.org/drpad/publication/integra/modalities/
samoa/4sm000ct.htm> at 6 november 2009.

105 including being responsible for enforcement and punishment of offenders.
106 see Fisheries Act 1988 (samoa) s 3 and, in particular, ss 3(6)–(8) regarding enforcement.
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the matter to the Fisheries division and then to the state court system. the by-law provisions 
effectively decentralise the enforcement of marine environmental laws. this is a critical feature 
in a country where most of the population is split between two islands and living in dispersed 
villages. By empowering local communities to protect the inshore waters adjacent to their 
villages, communities are committed to the monitoring and enforcement of these rules.107

in addition, ngos working in the country have sought to assist communities to establish 
marine protected areas (mPas) in samoa. the samoa marine Protected areas Programme 
(samoa mPa Project) is an example of an ngo-led initiative in which local communities have 
been empowered to protect and manage coastal marine biodiversity effectively and to achieve 
sustainable use of marine resources. this has been achieved by establishing community-based 
mPas.108 the project involved management planning, management and sustainability. district 
committees were established including matai of the villages. management plans have been 
drafted by the committees in collaboration with government, utilising resources provided 
by international organisations. the management plans for these areas include provision for 
ecotourism, cultural heritage protection, general fishery and coastal management, aquaculture 
and no-take zones.109 Project staff have assisted with capacity building by training local people, 
increasing public awareness and disseminating educational material. the local people are now 
involved in community-based monitoring programmes.110 the project commenced in the year 
2000 and all villages continue to be actively involved in their mPas.111

v. conclusIon

a comparative analysis of the above legal frameworks indicates that Fiji has the weakest legal 
support for CBem. Fijian law does provide for customary communal land tenure, albeit with 
statutory control, but this tenure system does not yet extend to marine areas. this has resulted 
in a stratified system whereby the state legally owns the inshore marine waters (contrary to 
customary law), but recognises customary fishing rights. the tension between customary 
law and the imposed western legal system is likely to have a profound effect upon the long-
term sustainability of any community-based marine management project which incorporates 
traditional practices and customary laws. while there is no constitutional recognition of 
customary law and no formal acknowledgement of the FLmmas, the Lmma network remains 
strong and has achieved some of the most positive outcomes in terms of the conservation of 
biodiversity and establishment of sustainable livelihoods.

in contrast, both samoa and Vanuatu have legal recognition of customary law but have taken 
two different approaches to CBem. in samoa, three marine conservation mechanisms have been 
adopted which empower villages to care for their local environment and reinvigorate traditional 
practices and customary laws. samoa has reinvigorated the traditional village governance 
institution and linkages to traditional institutions like the aiga, matai and fono have added to 
the country’s political stability.112 however, decision-making is based upon consensus which is 
inclusive and participatory but can hamper development decisions.113 this has resulted in the 
slow progress of the development of community-based management plans. in Vanuatu, while 

107 ueta Fa’asili and iulia Kelekolio, ‘the use of Village By-Laws in marine Conservation and 
Fisheries management’ (information Paper 17, First sPC heads of Fisheries meeting, noumea, 
new Caledonia, 9–13 august 1999) 5.

108 mnre, Samoa’s Marine Protected Area MPA Project <http://www.mnre.gov.ws/biodiv/popup_
pgm.cfm?pgm=4> at 6 november 2009.

109 the no-take zones represent about 10% of the total mPa area: Aleipata and Safata Marine 
Protected Areas, <http://www.mnre.gov.ws/biodiv/documents/newspaper/030824_aleipata%20
&%20safata%20marine.pdf> at 6 november 2009.

110 mnre, Samoa’s Marine Protected Area MPA Project, above n 108.
111 Aleipata and Safata Marine Protected Areas, above n 109, 1–3.
112 taule’alo, Fong and setefano, above n 94, 2.
113 unesCaP-drPad, above n 104; see also taule’alo, Fong and setefano, above n 94, 2.
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there is a general recognition of customary law, there is no specific state-based legislation which 
recognises traditional practices in relation to fisheries. however, the emCa permits the formal 
declaration of community conservation areas. other approaches have been taken in other parts 
of the region.114 samoa and Vanuatu both provide valuable examples of how CBem projects, 
involving traditional practices and customary laws, can be reconciled with the dominant legal 
system.

sustainable development necessarily requires the integration of environmental, cultural, 
social and economic considerations. CBem projects provide an example of this integration 
at work, involving local communities in biodiversity conservation and the establishment of 
sustainable livelihoods. these projects are therefore at the interface of socio-cultural and 
environmental concerns. the recent interest in CBem is a trend that will not go away. most 
importantly, it respects and recognises the important role that indigenous peoples have to play 
in addressing the multi-faceted environmental concerns involving the marine environment. the 
law can assist community-based initiatives by providing legislative provisions which recognise 
indigenous rights to land and resources and which create a favourable environment for their 
success.115 if CBem is to be ‘scaled up’ to address regional and ecosystem level goals, then 
these approaches must be integrated with national and regional aims for the development of the 
coastal zone.

Perhaps the greatest lesson that may be learned from the above analysis is that there is 
no perfect model legal framework to support CBem. the best way forward may well be 
the development of a ‘toolbox’ of legal options. although the realisation of landscape-scale 
environmental management is particularly problematic in the context of the culturally diverse 
communities of the south Pacific sids, much can be learnt from sharing current practice and 
experience and this must now be facilitated on a regional basis. 

114 For example, in tonga there is a clear legislative mechanism for devolution of power to manage 
marine areas to local custodians: e techera, ‘survey of legal measures related to indigenous 
Community Conserved areas (iCCas) in tonga, samoa, Vanuatu, Papua new guinea, solomon 
islands, and Fiji: tonga’ in hugh govan et al, Status and Potential of Locally-Managed Marine 
Areas in the South Pacific: Meeting Nature Conservation and Sustainable Livelihood Targets 
through Wide-spread Implementation of LMMAs (2009) 117.

115 Fikret Berkes, ‘rethinking Community-Based Conservation’, above n 18, 626; see also 
Kuemlangan, above n 39.
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